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. The State House on 
Beacon Hill in Boston, the city chosen by 
the American Bar Association for its Dia- 
mond Jubilee convention in August, 1953. 
The proceedings of the Probate and Trust 
Divisions are reported in this issue. Massa- 
chusetts has had many eminent citizens in 
the legal field, including seven justices of the 
United States Supreme Court, first of whom 
was William Cushing in 1789. Interest in 
trust law particularly developed along with 
the desire to retain for future generations 
of the family — or for civic and charitable 
undertakings — the wealth which was ac- 
quired through shipping and manufacturing. 
Present day trustees trace the origin of 
the Commonwealth’s “Prudent Man Rule” 
of trust investment back to an opinion ren- 
dered by the State Supreme Judicial Court 
in 1830. Under that liberal interpretation 
of the law, Trusteeship in Massachusetts 
has achieved a high ranking in the nation, 
with some $2.5 billion of trust funds admin- 
istered by trust departments in addition to 
the untold millions managed by individual 
“professional trustees.” 
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CORRESPONDENCE 





Changes in Non-resident Trust 
Company Powers 


The chart published by the Probate 
Attorneys Association under my super- 
vision showing rights of non-resident 
trust companies to act as fiduciary un- 
der laws of the various states (see July 
53, T.&E., p. 534) will shortly be re- 
vised to show two recent changes of 
importance, viz: 


1. Illinois has joined the reciprocal 
states and a nonresident trust company 
may act as administrator, executor, 
testamentary trustee, guardian of the 
property of a minor or committee of 
the property of an incompetent in the 
State of Illinois, provided a trust com- 
pany incorporated under the laws of 
Illinois may act in such capacities in 
the state of incorporation of the nonresi- 
dent trust company. 


2. After January 1, 1954 a non-resi- 
dent trust company may, in conjunction 
with a resident of the State of Indiana, 
act as administrator, executor, testa- 
mentary trustee, guardian of the prop- 
erty of a minor or committee of the 
property of an incompetent in the State 
of Indiana. 

Leon Schaefler, 
Finch & Schaefler 
New York 


Likes Covers 


Here is the September issue of the 
Monthly Digest of Tax Articles contain- 
ing the abridgement of Mr. Amer’s arti- 
cle on Pension Rules (see May T.&E., 
p. 322). 


While I think of it, I want to com- 
mend you on the beautiful pictures that 
appear on the front of Trusts AND Es- 
TATES. Your man certainly knows his 
business and each one seems to be better 
than the last one. 

Russell E. Newkirk, 
Albany, N. Y. 
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Option Income Not Dreary 


Mr. Norman Dacey in his article in 
the September issue (p. 624) refers to 
and dismisses life insurance income 
settlement option with a comment em- 
bracing three lines. He speaks of income 
from insurance options as offering only 
a drearily small interest return. 


As a life insurance underwriter spe- 
cializing in the area of estate planning 
I have learned to recognize the impor- 
tant role of trusts for life insurance 
proceeds where circumstances provide 
the reason. 





I’m sure that Mr. Dacey is aware of 
the advantages of life insurance options 
in most situations. As to the drearily 
small interest return the income tax free 
income afforded the beneficiary when 
proceeds are left under certain options 
would remove much of the dreariness 
of which Mr. Dacey speaks. 


It might have made better reading 
for me if Mr. Dacey had qualified his 
suggestions as to the type of applicable 
situations. 

Jack D. Garfunkel, C.L.U. 


New York 
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Program for Mid-Continent 
Trust Conference 


The effect of today’s economic con- 
ditions and business prospects upon the 
administration of trusts will be dis. 
cussed by leading attorneys, educators, 
financial experts, and business men at 
the 22nd Mid-Continent Trust Confer. 
ence of the American Bankers Associa- 
tion, which will be held in the Drake 
Hotel, Chicago, November 5 and 6. 
Following greetings from Thomas H. 
Beacom, vice president, The First Na- 


the Corporate Fiduciaries Association 
of Chicago, there will be the presidential 
addresses of N. Baxter Maddox (Trust 
Division), vice president and trust off- 
cer, First National Bank of Atlanta: 
and Everett D. Reese (A.B.A.), The 
Park National Bank of Newark, Ohio. 
Roger D. Branigin, Partner, Stuart. 
Devol, Branigin & Ricks, Lafayette, Ind.. 
will conclude the first session. 


“Costs, Fees, and Earnings” will be 
the opening subject of the second ses- 
sion, by Orville Bucher, assistant cash- 
ier and trust officer, Farmers State Bank 
Valparaiso, Ind. Then will come “Farm 
Economics” by Robert R. Hudelson, 
Dean and Director, College of Agricul- 
ture, University of Illinois, followed by 
a panel on “Problems and Trends in 
Tax Laws Affecting Trust and Estates,” 
with Willis D. Nance, of Kirkland. 
Fleming, Green, Martin & Ellis, Chicago, 
as moderator. 


The Friday morning session presents 
“Our Present Economy as It Affects In- 
vestments,” with Simeon E. Leland, 
Dean, College of Liberal Arts, North- 
western University; “Common Stock or 
Fixed Income Securities for Trust In- 
vestments” Corliss D. Anderson, 
partner, Duff, Anderson & Clark, Chi- 
cago; and “Pension Trust and Institu- 
tional Account Investments” — Theo- 
dore Yntema, vice president, Ford 
Motor Co., Detroit. 


Walter Johnson. Professo: of History, 
University of Chicago, will address the 
luncheon, after which the Conference 
will close with a new business play 
entitled “Stardust.” 

A A A 


Pennsylvania Trust Conference 


Shifted 


The Pennsylvania Bankers Associa- 
tion Trust Division will hold its 27th 
Annual Trust Conference (formerly the 
Mid-Winter Trust Conference) in Har- 
risburg on April 1-2, 1954, instead of 


- its traditional date in early December. 
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EDITORIAL... 


The Trust Department's “Iron Curtain” 


S A SOURCE UF NEW BUSINESS AND OF ENCOURAGEMENT IN 
A the operation of a Trust Department, a bank’s directors 
can influence its development and morale to a decisive degree. 
The decisions made at the board meetings determine its 
progress — or somnambulance. So long as these decisions 
are based on indifference, or a negative attitude that such 
services are necessarily unprofitable and troublesome, there 
can be little future for the department and its personnel. 
Without understanding of the opportunities and usefulness 
there can be little appreciation or cooperation. 


It is to the entire bank’s advantage that directors support 
the best standards of fiduciary service, the most modern 
practices, the proper compensation for personnel. Otherwise 
the bank is certain to lose many of its most valued personal 
and business contacts. Commercial bank business will nat- 
urally incline to be transacted with the bank which satisfac- 
torily handles the estate or the trust, as many banks formerly 
without active trust departments have found out. Today all 
but three of the 200 largest commercial banks maintain 
such services, and none has given them up. 


The head of a trust department should seek the account 
— particularly the executorship appointment — of every 
board member. Nothing is more damaging to the prestige 
of a trust department than to have the local papers carry 
the report that a director did not have sufficient confidence 
in or appreciation of his own bank to name it in his will. 


If commercial officers and directors are half-hearted in 
their support or have the attitude that the trust department 
is a necessary nuisance, it is high time that such steps be 
taken, after discussing with the president the injurious 
effects on the entire institution, and citing the contributory 
as well as intrinsic advantages which good trust service has 
brought in the “trust-minded” banks. For one thing, the 
trust department is often the largest single depositor of the 
bank. For another, it has the closest sort of contacts with a 
man’s financial and family and frequently business affairs. 
It provides the continuity of contact without which the bank 
can lose the business of the most substantial of its customers. 
And trust business can be profitable; not perhaps in a high 
net-to-gross ratio, but in the overall picture and through 
poor years as well as good ones. 


One of the simplest and most effective means of obtaining 
the interest and appreciation of directors is the provision of 
one, two or three rotating memberships on the trust com- 
mittee. This not only gives them an opportunity to see the 
many values of trust services but often brings fresh talent 
and new blood to the deliberations. It is one of the best 
means of removing the overly mysterious cloak that has 
so long kept fiduciary work behind its own “iron cur- 
tain,” and showing it as a living organism rather than a 


“dead hand.” 


Another method of developing appreciation of the work 
of the trust department is to report its interesting and im- 
portant accomplishments at least once a month to the board. 
New business of size or with key customers is always good 
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news; the securing of a corporate or pension trust, with the 
continuing fees they entail — makes for good listening. The 
reporting of some unusual service to a beneficiary gives the 
human touch that appeals to the personal interests of any 
warm-blooded husband or father. A list of the types and 
numbers of beneficiaries, with the aggregates of assets 
managed and income distributed, gives a picture of the 
department’s influence and extensive contacts, where such 
figures often top those of any other division of the bank. 


Probably the most effective job of indoctrination or 
“education” is that done by well-planned Forums. Where 
these are put on for the public a special point should be 
made personally to invite all directors and commercial offh- 
cers. Where Trust Forums are not used, a special meeting 
or short series could well be arranged for them, and would 
provide a good sounding-board or trial run for subsequent 
public performance. For best effect, a pre-planned tour of 
key operations of the trust department could be combined 
to demonstrate its various functions and protective measures. 


Meantime, there is a very simple technique which has 
proven surprisingly effective in stimulating interest of key 
directors. More and more banks in cities of all sizes have 
awakened latent director interest by distributing a copy 
of the current issue of TRusTs AND EstaTEs to each director 
at a board meeting, with the suggestion that he review it, 
to see whether it would be helpful, in his personal affairs or 
as a director concerned with the trust department’s welfare, 
to receive the “trade journal” of the trust business regularly. 
In one bank, which annually takes complimentary financial 
magazine subscriptions for its directors, thirteen of the 
fifteen directors are now readers of T.&E., by their own 
choice, and the trust officer reports a decided increase in 
cooperation and new business contacts. 


Trust departments cannot operate effectively in a cozy 


corner; they must dramatize their splendid works and make 
it easy for people to get through the curtain. 





<tEo 
°* a 
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The above emblem is a Hallmark of Circulation Value, 
based upon standards established by 3,450 advertiser, agency 
and publisher members. It means that FACTS, audited and 
sworn to by the Audit Bureau of Circulations, are available 
about the medium. The advertiser can know how many 
and what type of readers his story will reach. The emblem 
likewise serves as an assurance of continuing high-quality 
editorial content. Editorial ineptitude is quickly reflected 
in reduced circulation and shrinking advertising revenue. 
Hence, ABC members are always striving to maintain and 
improve editorial standards. 


Trusts AND EsTaTEs is proud to be a member of ABC 
and to assist in spreading its benefits to readers and 
advertisers. 
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Proceedings of 





PROBATE AND TRUST LAW DIVISIONS 


American Bar Association, Boston, August 24-26, 1953 


(FX\HE MOST SUCCESSFUL MEETING IN 
| Pe history of the Section of Real 
Property, Probate and Trust Law was 
held in Boston on August 24-26 as part 
of the American Bar Association’s Dia- 
mond Jubilee Convention. All three ses- 
sions were marked by capacity audi- 
ences in the spacious Louis XIV Ball- 
room of The Somerset Hotel. The pro- 
gram, arranged under the general guid- 
ance of Earl S. MacNeill of New York, 
who was acclaimed for a year of notable 
achievement as Section Chairman, com- 
bined scholarly and practical addresses 
and committee reports. Those presented 
at the Probate and Trust Law Divisions’ 
sessions are printed herein; the pro- 
ceedings of the Real Property Division 
will be published separately. 


At the Probate session on Tuesday 
morning, presided over by Division Di- 
rector Daniel M. Schuyler of Chicago, 
Hon. Walter V. Schaefer. Chief Justice 
of the Supreme Court of Illinois, out- 
lined the guides which are available to 
a judge in in ascertaining “The Intent 
of the Testator.” In a copiously docu- 
mented paper, Daniel S. Wentworth of 
Chicago discussed the circumstances 
under which courts have permitted 
“Deviation from the Terms of a Will.” 


Three committee chairmen developed 
selected phases of their reports, avail- 
able in mimeographed form to the dele- 
gales. Edward B. Winn of Dallas, head 
of the Committee on Fiduciary Law 
and Procedure, highlighted the rules 
governing will compromises which effect 
a modification or termination of testa- 





DANIEL M, SCHUYLER 
Probate Director 
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RUSSELL D. NILES 
Chairman 


mentary trusts. The procedure for hand- 
ling settlement of tort claims of minors 
was described by James A. Dixon of 
Miami, chairman of the Committee on 
Guardians and Conservators. The inter- 
relationship of Internal Revenue Code 
Sections 113,126 and 162, was analyzed 
by the Chairman of the Committee on 
State and Federal Taxation, A. Richard 
Kimbrough of Los Angeles, who urged 
the audience to take an active interest 
in the pending proposals of the Ameri- 
can Law Institute and other groups for 
revision of the Code in these respects 
as well as others. 


Highlight of the Section’s entire meet- 
ing was the off-the-record oral report— 
at the Trust session on Wednesday—by 
Paul B. Sargent of Boston who, as 
chairman of the Committee on Drafts- 
manship: Wills and Trusts. gave an 
hilarious account, footnoted by experi- 
ences from his own practice, of the 
virtues of the marital deduction, making 
occasional references to the mimeo- 
graphed report which was viewed by 
many as the most comprehensive dis- 
cussion and documentation. imple- 
mented by complete forms of wills, of 
the marital deduction. 


On the serious but equally able side 
of this session, presided over by Trust 
Division Director Dean Edward C. 
King of Boulder, Col., were a principal 
paper and a symposium. In the first, 
James O. Wynn of New York presented 
an incisive “Re-examination of Policies 
of Law Underlying Charitable Organ- 
izations.” Granting the propriety of 





EARL S. MACNEILL 
Retiring Chairman 


Federal standards for earning tax ex. 
emption, Mr. Wynn suggested that any 
system for enforcing public accounta- 
bility of charitable trusts should be set 
up on a state level. 


“Proposed Reform of Rules against 
Perpetuities” was the subject of the 
symposium. Moderator of the panel 
was Charles Looker of New York, chair- 
man of the Section’s committee on that 
topic. Participants were Professor W. 
Barton Leach of Harvard Law School, 
Professor Lewis M. Simes of University 
of Michigan Law School, and Guy New. 
hall, venerable member of the Lynn, 
Mass., Bar. All' agreed that revision of 
the Rule is desirable. each presenting 
his views of suggested reforms. 


The status of the Congressional bill 


to extend tax benefits to retirement [ 
funds for the self-employed was report- [ 


ed by James K. Taylor of New York, [7 


chairman of the Committee on Pension 


and Profit-Sharing Trusts. 


Other committees which filed their 
reports were the following: Significant 
Trust and Probate Decisions (Harold 
C. Jesse, New York); Trust Investments 
(Robert Neill, Jr., St. Louis); State 
Legislation affecting Trusts and Estates 
(P. Philip Lacovara, New York); and 
Trust and Probate Literature (Arad M. 
Riggs, New York). 


During the final session, the Section 
chose the following officers (all re-elect- 
ed except chairman and vice chairman): 


Chairman: Dean Russell D. Niles, 


New York. 


Epwarp C. KING 
Trust Director 
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Vice Chairman: Rush H. Limbaugh, 
Cape Girardeau, Mo. 
Vice Chairmen & Divisional Direc- 
tors: 
Real Property — William A. Lane, 
Miami, Fla. 
Probate — Daniel M. Schuyler, 
Chicago. 
Trust — Dean Edward C. King, 
Boulder, Colo. 


Sec.: Emerson R. Lewis, Chicago. 


Asst. Secs.: P. Philip Lacovara, New 
York, and William R. Dillon, Chicago. 


As retiring Chairman, Earl S. Mac- 
Neill of New York was named Section 
Delegate to the House of Delegates. 


Newly elected Members of the Coun- 
cil, for terms expiring as shown, are: 
Carl F. Schipper, Jr., Boston (1956) ; 
Robert H. Frazier, Greensboro, N. C. 
(1957); and Miss Elsa C. Beck, Chi- 
cago (1957), first woman to be named 
to the Council. 


The Proceedings, published herein 
through special arrangement with the 
Association, begin at page 716. 

A A A 


Survey of Experience under 
Marital Deduction 


“The marital deduction has compli- 


cated the administration of estates much 


less than had been generally anticipa- 
ted,” Robert M. Lovell, vice president of 


| The Hanover Bank, told the New York 


State Bar Association’s Banking Law 
section at its meeting in Buffalo on 
September 25. Mr. Lovell summarized 
the experience of thirty-six leading trust 
companies from all sections of the 
country, which in a total of 1202 estates 
found that the marital deduction caused 
administration difficulties in only 5 per 
cent. Of 699 estates in which the Fed- 
eral Estate Tax audit had been com- 
pleted, the marital deduction, as such, 
had caused audit difficulties in only 3.4 
per cent of the cases. 


Replies to his questionnaire revealed 
that administration problems are most 
likely to arise in estates in which the 
Spouse reecives a legacy measured by 
the marital deduction formula and the 
residue goes to others, Mr. Lovell said. 
That situation invites difficulties in 
allocating income and in apportioning 
profits and losses, he added. Twenty- 
four out of 30 trustmen expressed a 
preference for a formula clause which 
measures a fractional share of the resi- 
due rather than one which fixes the 
dollar amount of a legacy and pointed 
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Treasure Room in Harvard Law School Library where exhibit of early editions of Magna 





Carta and of colonial and state laws, as well as other historic documents, attracted many 


delegates to the American Bar Association convention in August. 





out that when the widow receives a 
share, allocation problems are avoided. 


Mr. Lovell’s paper will be published 
in the next issue. 
A A A 


Michigan Trust Conference 
Has Record Attendance 


An attendance of eighty people at 
the Michigan Bankers Association Trust 
Conference, conducted at Hidden Val- 
ley, Gaylord, Sept. 25-26, made it the 
best attended Fall conference ever. 


On Friday afternoon, after remarks 
from Association president, Rex P. 
Teeters, who is also president of Shia- 
wassee County Bank, Durand, the sub- 
ject of “Investments” was presented by 
Arthur J. O’Hara, vice president and 
manager, investment research depart- 
ment of The Northern Trust Co., Chi- 
cago. The evening speaker, Prof. Ed- 
ward G. Prophet of Michigan State Col- 
lege, discussed “Geography in_ the 
News.” 


On Saturday Warren Eierman, assist- 
ant vice president of The Hanover Bank, 
New York, gave an address on “Trust 
New Business Development -— The Key- 
stone of Your Trust Department.” He 
was followed by two speakers on the 
Common Trust Fund, M. W. Taylor, 
first vice president and trust officer of 
First National Bank & Trust Co., Kala- 
mazoo, who discussed “The Broader 
Aspects of a Common Trust Fund”; and 
John D. Wilcox, vice president and 
trust officer of the same bank. who dealt 
with “The Mechanics of Operating a 
Common Trust Fund.” Paul Thompson, 
president of Bay Trust Co., Bay City, 
and chairman of the Trust Committee, 
presided at both sessions. 


Chief Justice Vinson Leaves 
$1,000 Estate, No Will 


The late Chief Justice Fred M. Vin- 
son left a net estate of little more than 
a thousand dollars. His son, Fred M. 
Vinson, Jr., a Washington attorney, who 
was appointed administrator, told re- 
porters that his father had some real 
estate in Kentucky and West Virginia, a 
bank account in Kentucky, and insurance 
policies naming his wife and his sister. 


Estate assets of $7,160 were reduced 
by outstanding debts of approximately 
$6,000 to $1,160 which, under court order, 
was to be divided among Mrs. Vinson 
and the two sons, after a “family allow- 
ance” to the widow of $500. Federal 
laws do not provide pensions for the 
widows of Supreme Court Justices. 


The Chief Justice left two wills, but 
neither was valid. The first, which was 
hand-written in 1928 when he was a 
Congressman, set up trust funds for his 
wife, mother and sister, and his son, 
Fred. Jr., but was not witnessed. The 
second will, which left the entire estate 
to the widow, was typewritten in 1930, 
but the signatures of the witnesses had 
been torn off. 


Devotion to public service at the ex- 
pense of personal financial success, that 
could surely have been his — this is the 
story,, to quote The New York Times, 
“of a fine American statesman and jur- 
int.” 

Aas 


Bank Advertising Aids Bar 


Banks mentioned in the July issue of 
the American Bar Association’s Un- 
authorized Practice News as publishers 
of “Helpful Advertising for the Bar” 
are: Philadelphia National Bank, Penn- 
sylvania Company for Banking & Trusts, 
Fort Worth National Bank, First Na- 
tional Bank in Dallas, and Wisconsin 
Valley Trust Co. of Wausau. 


691 





Tae ROAD Back... 10 Honest MONEY 


American Bankers Hear a New Administration 


N A SPIRIT OF AMITY AND CONCERN 
for the common cause, Government 
and Banking met as partners in protect- 
ing the financial stability of the nation, 
at the 79th annual convention of the 
American Bankers Association in Wash- 
ington, D. C. last month. Almost a gen- 
eration had gone by since the bankers 
met in the shadow of the White House 
and the Capitol, in the critical days of 
1934, and heard themselves castigated 
as self-seeking, anti-social “money- 
changers” to be driven from the temple. 


A proper humility, mixed with a re- 
surgence of hope and courage, was 
strongly evident in both the banking 
and political leadership of today, and 
formal speeches and informal talks 
alike were illuminated by a sense of the 
mutual trusteeship which has bred a 
mutual respect. In his sincere words of 
welcome, President Eisenhower ex- 
pressed appreciation for the “very great 
opportunity for cooperative work in this 
whole field of finances and the sound- 
ness of money and its circulation and 
use.” “This is not,” he said “an Admin- 
istration that thinks it has all the an- 
swers or that sits in an ivory tower of 
lonely isolation and gives words of 
wisdom that all others must obey or be 
wrong.” Rather, he urged that only as 
each of us, in all walks of life, meet 
and consult will we reach answers that 
are truly “all American. not representa- 
tive of any particular class or group 
alone.” 


From Secretary of the Treasury 
George Humphrey, from Treasury Dep- 
uty Randolph Burgess. from J. L. Ro- 
bertson of the Board of Governors of 
the Federal Reserve System and from 
Comptroller of the Currency Ray Gid- 
ney came praise for constructive bank- 
ing leadership and appeals for carry- 
ing the facts about sound national fi- 
nance to the people, with assurances 
that the possible and probable dips in 
the economy would be more than com- 
pensated by the underlying tide of ris- 
ing productivity and supported by basic 
soundness of the financial and economic 
know-how and structure. A.B.A. presi- 


dent W. Harold Brenton of Des Moines 
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and Compare Views Across the Nation 




























































PRESIDENT GREETS A.B.A. CONVENTION 


President Dwight D. Eisenhower, following his remarks of greeting to the first general 

session of the 79th Annual Convention of the American Bankers Association in Washington 

on September 22, chats with (1 to r) W. Harold Brenton, president of the A.B.A. and of the 

State Bank of Des Moines; U. S. Secretary of the Treasury George M. Humphrey; and 
Merle E. Selecman, executive manager of the A.B.A. 


confirmed the bankers’ view that while 
readjustments can be expected they 
presage no depression but rather should 
set the stage for a further pickup. He 
cautioned, however, against public de- 
mand for more inflation shots when- 
ever any dip comes in the boom. 


The combination of adequate defense 
against “the real possibility of an 
atomic Pearl Harbor” and_ inherited 
commitments of $81 billion of C.O.D. 
orders coming due in the next three 
years, not only puts a floor under in- 
dustrial activity but also, according to 
Secretary Humphrey, makes budget-bal- 
ancing a slow and hard job, though 
there will be a cut of nine billion in 
these forward obligations in the next 
year. Taking issue with the fear of a 
set-back when defense expenditures 
drop, the Secretary said “surely we 
have not deteriorated so that all we can 
see is calamity if the day of allocations 
and the order-taker is passing and we 
again have to develop a salesman... . 
It is the dfinite policy of this Admini- 
stration, through tax reductions, to re- 
turn to the people for them to spend for 
themselves all the real savings in gov- 
ernment spending which can be reason- 
ably anticipated.” This will involve ex- 
piration of the excess-profits tax at 











year-end, he stated, and a_ scheduled 
10% reduction in personal income taxes. 


“Sound, honest money, today as al- 
ways, is cherished and promoted by 
distinguished men of both parties,” W. 
Randolph Burgess stated in preamble 
to another non-partisan and objective 
discussion of the principles and_pro- 
gress in debt management and _ reduc- 
tion. “The public debt .. . 
old bird to handle . . . and she goes 
around interfering with all sorts of 
people.” The debt-generated inflation 
has hurt almost all,” especially those 
who saved or who lived on fixed or 
sluggish incomes. The only gainers were 
the speculators or the pressure groups 
which kept their own incomes a jump 
ahead of the trend.” 


is a tough 


“The interest paid on the Govern- 
ment debt is not just a cost to the 
people, it is income to millions of indi- 
viduals, either directly or through life 
insurance and savings accounts. When 
rates rise, the benefits as well as the 
costs increase. However, from a broad 
economic point of view,” the Deputy 
Secretary said, “the faults of our pres 
ent huge debt far more than offset its 
virtues . . . and in the long run the 
only real solution is gradually to reduce 
the debt.” Instead of partial “repudia- 
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EVERETT D. REESE 


HoMER J. LIVINGSTON 


New ABA President and Vice President 
“We should support consistently those 
in government who are trying to reduce 
expenses, cut taxes, eliminate bureau- 
cracy, and foster a democratic form of 
government.”—Mr. Reese. 


tion by inflation” as has been the case, 
this Administration is committed to en- 
couraging a dynamic productivity that 
will make the debt relatively smaller and 
easier to carry and pay off. 


As nearly three fourths of the na- 
tional debt matures. definitely or op- 
tionally, within five years. steps taken 
to spread the maturities and _ other 
pressures for funds. along with credit- 
restraint policy of the Federal Reserve, 
naturally caused market jolts, but the 
market has shown ability to “weather 
readjustment to higher yields and to 
stand on its own feet without price 
prop.” 

Most pertinent to official reliances 
on increased productivity as the key 
factor in debt easing, was the observa- 
tion of Dr. Earl Butz of Purdue Uni- 
versity that: “America’s greatest dan- 
ger today is our general indifference 
to organized attempts to limit output 
per worker and per factory. In your 
home town today, it costs about four 
cents for a brick to be taken out of the 
hill, molded, baked, transported, sold 
and delivered. Then to have a man pick 
it up and put it in place costs nine to 
ten cents; not because he gets paid too 
much but because he operates under 
the philosophy that “the less you do 
the better off you are.” 


Debt-funding will be a market influ- 
ence for a long time, according to Roy 


RICHARD P. CHAPMAN 
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WILLIAM J. FITZPATRICK 


Reierson, economist vice president of 
Bankers Trust Co. of New York, so a 
moderate downturn in business “is un- 
likely to lead to repetition of the ex- 
cessively easy credit and low interest 
rates generally characteristic of market 
conditions in the last two decades.” It 
is probable, he remarked. that we are 
moving through the trough of govern- 
ment bond prices, and with tightness in 
the money market ending, the outlook 
is for a declining interest rate next 
year. 


“One of the really great needs is that 
more of our people understand a finan- 
cial balance sheet and an operating 
statement” said Ray Gidney. Comptrol- 
ler of the Currency, in emphasizing 
the point common to most of the official 
addresses that economic illiteracy is 
extremely dangerous to sound fiscal 
policy in a responsive form of govern- 


‘ment. “Many of our mistakes would 


not occur if there were more wide- 
spread understanding that, for financial 
health, assets must equal liabilities, and 
income equal or exceed outgo,” Mr. 
Gidney continued, urging bankers to 
“take an important part in dissemina- 
ting information and creating under- 
standing.” 


This grass-roots educational leader- 
ship was picked up promptly by the 
new Association president, Everett D. 
Reese, president of Park National Bank 
of Newark, Ohio, “to inculcate a clear 
understanding of the sound principles 
of money and finance,” continuing a 
key theme of his predecessor, Mr. Bren- 
ton. T. Allen Glenn, president of 
Peoples National Bank of Norristown, 
Pa., reinforced the objective of “preach- 
ing the gospel” of sound money in the 
home town, and Rep. Bennett of Utah 
suggested the initial practical step of 
sharing the higher interest rates with 
savings depositors. 


The rapport between the Treasury 
Department, since it has become more 
concerned with honest money than with 
floating ever mounting deficits, and the 
Federal Reserve System, was evident 


NEWLY ELECTED CHAIRMAN AND MEMBERS OF EXECUTIVE COMMITTEE, TRUST DIVISION, A.B.A. 


AURIE I. JOHNSON WALTER W. KENNEDY 





































NEW A.B.A. TRUST DIVISION OFFICERS 


N. Baxter Maddox (center), vice president 
and trust officer, The First National Bank of 
Atlanta, who was elected president of the 
Trust Division of the American Bankers 
Association on September 21, is shown with 
retiring Division president, Robert A. Wil- 
son, senior vice president, The Pennsylvania 
Co. for Banking and Trusts, Philadelphia, 
(left) ; and the newly elected vice president 
of the Division, George C. Barclay, vice 
president, City Bank Farmers Trust Co., 
New York. 





in letter and spirit of talks on both sides, 
particularly by Secretary Humphrey, 
who cited the captivity of the Reserve 
by the Treasury debt-policy from 1946 
to °51, and by J. L. Robertson of the 
Board of Governors of the Federal Re- 
serve System in another address that 
brought rousing applause. 


No specific program of home-town 
economic leadership was forthcoming, 
nor formal approval of a nation-wide 
effort given, the Resolutions being con- 
fined to one applauding the Govern- 
ment’s flexible monetary policy as a 
major stabilizer of the value of the 
dollar, another heartily approving the 
progress in budget control, economy 
and efficiency in Federal activities, and 
a third favoring a continued opening up 
of markets to foreign goods with 
“eventual restoration of freely convert- 
ible currencies, and stronger economies 
in the United States and other free 
nations.” 


Elections 


Taking office with Mr. Reese, was the 
newly elected vice president of the 


ae 


RALPH A. MCININCH JouHN C. WHITTEN 
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| Valuations for 
Estate 
Administration — 


@ Tangible and. intangible 
property, personal and real, 
including unlisted stocks, 
mortgages, patents, resi- 
dences and fine arts — 


For estate and inheritance 
taxes, distribution to heirs, 
sale, insurance, and other 
purposes, 


The AMERICAN 
APPRAISAL - 
i @ Company | 


_ Over Fifty Years of Service 
OFFICES IN PRINCIPAL CITIES 





MEMO: 


to Senior Trust Officers 


and Estates’ Attorneys 


Refer: 
SOUTH FLORIDA 


estate inquiries and 
ancillary administration 
matters direct to 


TRUST DEPARTMENT 


THE FIRST NATIONAL BANK 
IN FORT LAUDERDALE 


“Living in Florida is wonderful” 
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A.B.A., Homer J. Livingston, president 
of The First National Bank of Chicago, 
who thus is in line for the presidency 
next Fall. The election of officials of 
the Trust Division brought to the office 
of presidency one of the ablest and 
most statesmanlike men in the trust 
fraternity, N. Baxter Maddox of Atlanta. 
A native of that city and graduate of 
the University of Virginia in 1923, he 
came up the whole banking and trust 
ladder to vice president, trust officer 
and director of the First National Bank, 
with an eight-year interval as Georgia 
general agent for Connecticut Mutual 
Life Insurance Co. He has served the 
trust cause not only on Association com- 
mittees (as chairman of the committee 
on Relations with Life Underwriters 
from 1941-50) but also as an author 
of scholarly articles and speaker in 
legal, insurance and other business 
circles. 


Another, nationally known for untir- 
ing and unselfish service especially in 
fee and investment legislation and in 
Common Trust fund development, was 
chosen as vice president: George C. 
Barclay, vice president of City Bank 
Farmers Trust Co. of New York. Com- 
pleting the top echelon, Richard Chap- 
man, president of Merchants National 
Bank of Boston, was selected as chair- 
man of the executive committee, one of 
the few bank presidents to be in line 
of Trust Division succession for many 
years. The following were chosen for 
the new 1956 class Executive Commit- 
tee members: 


William J. Fitzpatrick, vice president 
and trust officer, Walker Bank and Trust 
Co. of Salt Lake City; Aurie I. Johnson, 
vice president, First Trust & Deposit 
Co. of Syracuse; Walter W. Kennedy, 
president, First National Bank of Mont- 
gomery; Ralph A. MclIninch, president, 
Merchants National Bank of Manchester, 
N. H. and John C. Whitten, vice presi- 
dent, First Trust Company of Lincoln 


(Neb.). 


The newly elected president of the 
Savings and Mortgage Division. A.B.A., 
is a trustman: John W. Kress. eexcutive 
vice president of Howard Savings In- 
stitution in Newark, N. J., and formerly 
trust officer and vice president in charge 
of the trust department after twenty 
years in fiduciary work there. 


Mrs. Ruth Sherrill of First National 
Bank in Memphis was chosen president 
of the Association of Bank Women, at 
their annual convention also held. in 
Washington. 





The A.B.A. will return to Atlantic 
City, N. J., for the 1954 Convention 
from Oct. 17-20. 


Trust Division Review 


Robert A. Wilson, as retiring presi- 
dent of the Trust Division, related high- 
lights of the Division’s activities and 
accomplishments since its founding in 
1896 with the objectives of “1. work- 
ing for enactment of constructive uni- 
form legislation, 2. Informing the pub- 
lic of the purpose for which trust com- 
panies were organized, 3. laying a 
foundation for uniformity in practice 
and bringing about the interchange of 
information among trustmen.” 


Passage of uniform stock transfer 
and nominee laws in 21 states was cited 
as an outcome of discussions beginning 
in 1898, the A.I.B. and Graduate School 
of Banking as derived from recommen- 
dations at the turn of the century, estate 
planning and life underwriter coopera- 
tion stemming from advocates at con- 
ferences from 1926 on. Costs and fees 
were remarked as ever-present and often 
crucial problems. Mr. Wilson, who is 
senior vice president of Pennsylvania 
Co. for Banking and Trusts in Philadel- 
phia, warned the over-capacity session 
of the Trust Division that “unless the 
(trust) department is brought up to a 
proper earning basis, the quality of its 
service is bound to detericrate.” 


“There is little profit unless trustmen 
can draw lessons from the past and 
avoid falling into habits of standpatism 
and laissez-faire on one hand, and half- 
digested radicalism on the other,” he 
remarked in submitting that to preclude 
further difficulties from depreciating 
dollars, “our first duty is to prevent 
inflation and thereby solve any worries 
about protecting our beneficiaries 
against it. . . . The American public 
must be informed of the real facts and 
understand the attempt of the present 


eM 


Administration to restore the soundness 


of the dollar. . . . We cannot overlook 
the fact that our beneficiaries—widows. 
orphans and minors—are not organ- 
ized and many cannot speak for them- 
selves. We have a duty as their trustees 
to speak in their behalf.” 


Citing the work of each of the fifteen 
committees of the Division, comprising 
over 100 members, Mr. Wilson gave ex- 
tensive references to the Trust Bulletin 
on every occasion, and a breakdown of 
its circulation of 1850 paid and 3260 


free copies. 


TRUSTS AND ESTATES 


nes gE re 


Oc’ 





itic 
ion 


esi- 
gh- 
ind 

in 


ini- 
ub- 
ym- i 


ice 


of 


fer 
ted 
ing 


ool 















City Bank Farmers Trust Tower— 
a striking silhouette on the 
downtown New York skyline. 
Opened in 1931 





its 


we | Tu EK administration of both personal and corporate trust matters 
n 


am ff has been a charter function of City Bank Farmers Trust Company for 
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more than a century and a quarter. 
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MARKET TECHNICAL SURVEYS 


In terms of the averages. there is a 
good deal of resistance between present 
prices all the way up to 275 D.J. It 
is very much doubted that with business 
uncertainty, investor hesitancy and sus- 
picion, and with the bulls and bears 
about equally divided, the market will 
reach the above level very quickly. 
Rather, it would seem more likely that 
this should be a slow, faltering recovery, 
punctuated by minor reactions holding 
above 260-262 D.J. and building up 
confidence as it reaches higher levels. 
The following factors are listed in 
appraising this present market pattern. 
(1) Technically the market has not 
rounded out a very strong or depend- 
able base formation as yet, and accord- 
ingly, new purchases should be confined 
to periods of weakness. (2) The public 
is still very skeptical of this advance, 
terming it a rally in a bear market, and 
is not in the market to any large extent 
as evidenced by the relatively low vol- 
ume. (3) There is a very large profes- 
sional short interest with many sold-out 
bulls awaiting a severe correction to in- 
vest their funds in good quality 6% to 
8% yields. This creates a very healthy 
internal market situation. (4) There is 
a good deal of investment switching 
taking place with many of the lower 
priced issues becoming targets for early 
tax selling. (5) Generally favorable 
third quarter earnings and a sizable 
increase in profits due to the coming 
elimination of E.P.T., especially for 
companies which will be able to main- 
tain their pre-tax earnings, are appar- 
ently not being properly evaluated at 
the present time. This is a very impor- 
tant sustaining market factor. (6) For 
the past two months, both during the 
decline and subsequent recovery, it has 
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been increasingly important to pick out 
the right groups to hold, and even the 
right issue in the right group to buy. 
If one conclusion can be drawn from 
this present mixed two-way market pat- 
tern, it is that careful strategic switch- 
ing, not general selling, is taking place 
and that selective stocks purchased dur- 
ing the past weeks should be held for 
higher prices this fall. 

October 5th 


KENNETH WARD, 
HAYDEN, STONE & Co. 


ANOTHER VIEW 


The market, despite the action of the 
averages, has been in. a re-adjustment 
period for two and 4a half years. I ex- 
pect this re-adjustment to continue pos- 
sibly well into 1954. The technical pat- 
tern of individual issues suggests that, 
while many have reached or approached 
buying levels, they may have to spend 
considerable time in rebuilding base 
patterns before a long term advance is 
indicated. A number of groups still in- 
dicate moderately lower levels while 
other groups still remain in an uptrend. 
This selective pattern is not new. It has 
been the pattern since February, 1951 
and we may have to go through more of 
it before the base is formed for the 
broad advance that I expect will occur 
in the last five years of the present 
decade. 


What type of stocks should be bought 
today? Should you buy the blue chip 
issues that have suffered only a mild 
decline such as Union Carbide, General 
Electric, National Lead, International 
Paper, Scott Paper, du Pont, General 
Foods? They have shown excellent 
technical action and still indicate higher 
levels. They are the type of issues that 
are being bought by institutional in- 
vestors and, of course, that is why they 
have shown above average price action. 
Furthermore, they will not face the 
problem of year-end tax selling. 


Or should you buy the issues of 
above quality but which have suffered 
rather severe declines from their highs? 
Issues like Deere & Co., American Cyan- 
amid, Food Machinery and American 
Viscose come to mind. From a technical 
point of view many issues of this type 
have reached or are approaching their 
downside objectives. Many of them are 
selling at historically low levels and, at 
present dividends, are offering good 
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cal 
secu 
yields. However, on the unfavorable pt 
side, they may need considerable time J ay 
to build up re-accumulation patterns. It § 4 | 
appears that they should not be bought F ate 
on strength but rather during periods F ,,<i 
of market decline. They could be sub- f petit 
ject to year-end tax selling and shifting. W 
The wiser policy may be a combina. f) obvi 
tion of the two. Purchase of better-grade § born 
equities on minor weakness is recom- (] 
mended. Would also use a portion of 
available funds to slowly pick up the mM 
more cyclical issues during periods of = 
market’ weakness. Would also keep a (2 
portion of funds liquid to take advan- of 1! 
tage of possible later buying opportuni- in th 
ties in issues of this type. belie 
October 2nd ead 
Boon W. ames ign 
char 
EPT CusHIoN (2 
A strong supporting factor for earn- § °°" 
ings will be present next year with the | 
expiration of the excess profits tax. | —_ 
While not all companies will benefit )) 4" 
from its demise, many will to a very (4 
substantial extent. It has been estimated | ing | 
that if a company currently in the 70% | capa 
bracket realized the same profit before | appe 
taxes in 1954, its net after taxes would | at s¢ 
advance 60%. A company in the same | ing. 
current tax bracket could incur a drop |) gove 
in pretax income of almost 40% with- crea: 
out any loss in net income to share | 4. 
holders. Some of the largest EPT pay: F) pres, 
ers are companies whose stocks have |) weal, 
suffered most in the market decline — FF the 
the steel, motor, aircraft, rubber and Swill, 
machinery fields. In cases where present Fo); , 
dividends appear safe and return attrac: Fj, pu 
tive yields, and where the industry does F ial 
not seem to be headed for a decline, oF F give, 
the company will benefit from the death § a, 
of EPT, selling probably stems from @ 9 pani, 
pessimistic attitude rather than from 
reason. | 
Electric utility stocks have not | Phan 
dropped as substantially as the indus: Ev 
trials or rails but, nevertheless, have supp! 
eroded in sympathy with the general [)47¢ 
market. In this industry the attrition jsull, 
seems to be without validity. Supported | Unde 
by excellent earnings which are contin- ig 
uing to expand, the high yields in the }) "@" 
utilities appear to be safe, as it would })Y°ts 
take a severe depression to affect their _- é 
earning power seriously. aa 
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FREEZING LossEs? 


The tendency to sell depressed cycli- 
cal stocks and to purchase defensive 
securities should be carefully thought 
through before permanently freezing 
one’s losses. The more judicious policy 
may be to stay within the cyclical group 
Tt E but to upgrade securities from marginal 
ight enterprises to those with entrenched 
iods positions and better able to face com- 


sub: petition or price pressures. 
Ing. FF 
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While a period of readjustment is 
ina- | obviously ahead of us, it should be 
‘ade borne in mind: 


clon 


- (1) That in recent years stock prices 
‘t represented a sober appraisal of earn- 
ep. 
ings. 
: of - 


Da (2) That 1953 business is well ahead 
van. & of 1952, and while there are weaknesses 
uni. § in the economy, there is little basis for 
| belief that for next year the gross vol- 
ume of product and services will be 
more than moderately lower. Equilib- 
rium rather than inflation is likely to 
characterize the period ahead of us. 


(3) That over the longer term the 
' economy is dynamic. Population is in- 
the | ‘Teasing over 24% million a year. Prod- 
' uctivity is increasing. Technological re- 
‘search is opening up new vistas. 
ery (4) That the Federal budget is be- 
ited |, ing reduced to balance with the taxable 
0% | capacity of the nation and it would 
ore | appear that equilibrium wil! be struck 
uld |) at some 10% below recent peak spend- 
me | ing. Expenditures by state and local 
rop |, governments, however, will tend to in- 
ith- |) crease, 


re | As we see it, business declines from 
ay: ; present levels will be moderate and the 
Ave |) weaknesses in the economy cleansed in 
~ fe the general overhauling. Competition 
ind | will become keen and intense. The pres- 
ent FF ent period of uncertainty should be used 
a F to put portfolios into balance. in general 
 F maintaining equity positions reasonably 
or F diversified and shifting from weaker 
ath }and marginal issues to stronger com- 
| 2 & panies. 

- | CarL M. Logs, RHOADES & Co. 

\ 
“al PLant EXPANSION ANALYSIS 
us | Evidence is coming to light daily that 


ve | Supply and demand in our economy 
ral |) 2'€ approximately in balance. As a re- 
on }/ sult, competition is becoming keener. 
ed |) Under these conditions. the rapid ex- 
in- | Pansion of plant facilities since World 
he |) Var II and especially in the last three 
Id J) Years should be the subject of a search- 
sir J} analysis. A correct analysis of the 
;'ncome return to be. expected from this 
additional plant may play a large part 
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in the success of future investment pro- 
grams. 


The major part of the plant expan- 
sion which has occurred was undoubted- 
ly necessary to supply the needs of our 
growing population and to maintain a 
rising standard of living. The conditions 
which prevailed while it was taking 
place, however, justify the suspicion 
that some of it will turn out to be uneco- 
nomic. In the early postwar period, a 
huge deferred demand for goods readily 
absorbed all increases in output at 
prices which provided a higher than 
average profit. Later, the Korean War 
intensified demand at a time when ex- 


cess profits taxes, combined with low 
interest rates and the privilege of rapid 
amortization of plant facilities, made 
expansion both attractive and easy. 


Under more competitive conditions, 
readjustments in costs and selling prices 
will have to be made which may well 
modify the expected return on newly 
constructed plant. And by examining 
the rate of return on invested capital 
of individual companies it will be evi- 
dent whether or not management has 
expanded on a sound basis. 

The present position of the chemical 
industry will illustrate this problem. In 
the five-year period preceding World 
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al fund diversifying 


-end management type mutu 
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FACE AMOUNT CERTIFICATE COMPANY 
Ohevestors SYNDICATE of AMERICA, INC. 


A face amount certificate comp 
certificates of 6, 10, 15 and 20 year 


any issuing installment 
maturities and 


single payment face amount certificates. 


This is not an offer to sell th 


i i ospectus req Sep 
to the registration and ina chant the issuer, the securities and 


offering is contained in the prospectus 
yer. : 

i tal 
lating to the shares of capi 
bove companies may be obtained 
tor and investment manager: 


Securities Act. Informati 
the circumstances of the 


which must be given to the bu 


Copies of the prospectus 
stock or certificates of the a 
from the national distribu 


Cavestors 


ese securities. They are subject 


uirements of the Federal 


Tampons 


279 Roanoke Building « Minneapolis 2, Minnesota 
Please send me the prospectus relating to the company I have checked: 


[1] Investors Mutual, Inc. 
[] Investors Selective Fund, Inc. 
(] Investors Stock Fund, Inc. 


C1) Investors Syndicate of America,inc. CITY 








ADDRESS 
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War II, total income before taxes and 
interest for 14 large chemical companies 
did not exceed 20% of invested capital 
in any year. In most cases, it was sub- 
stantially less. In 1936, the median 
average of total income to invested capi- 
tal for these 14 companies was 16%. 
This rate of return has greatly increased 
for nearly all companies in recent years. 
In 1951 the median average of total 
income to invested capital for these 
same 14 companies was 30.5%. 1951 
was the peak year. In 1952, adjustments 
had taken place which reduced the 


median average to 19%. 


In the first four postwar years, 1946- 
1949, expenditures on new plant equip- 
ment for the production of chemicals 
and allied products was $3.47 billion. 
Estimating 1953 expenditures at $1.8 
billion, total expenditures for the same 
group during the last four years will be 
$5.27 billion. During the eight-year pe- 
riod, expenditures for expansion total 
$8.74 billion. The greater expansion in 
the second four-year period may have 
overdiscounted near-term growth and 
been influenced by the conditions sur- 
rounding our entrance into the Korean 


War. 


The above figures on rate of return 


Signatures were affixed last month by principals in the $30,000,000 new financing of South. 





ern Bell Telephone and Telegraph Co. Fulton National Bank of Atlanta is trustee for the 
debenture issue, one of the largest for which a Southern bank has ever acted as trustee, 
Shown at the signing of the indenture at American Telephone and Telegraph Co. offices in 
New York City, are, (1 to r): William L. Connolly, attorney, Southern Bell; James C. 
Shelor, vice president, Fulton National Bank; Harry R. Stone, vice president and comp. 
troller, Southern Bell; John A. Boykin, Jr., assistant secretary, Southern Bell, and Julian 


D. Halliburton, assistant trust officer, Fulton National Bank. 


and plant expansion already indicate 
that downward adjustments are taking 
place and point up the importance of 
measuring the management efficiency 
of each company by studying the rate 
of return on capital invested. The ex- 
pansion figures cited for the chemical 
industry to a greater or lesser degree 
are true in many other industries. 


A study of return on invested capital 
will not yield results that are entirely 
negative. For the first time since the 





end of World War II, conditions seem 
favorable to companies that can con- 
tinue to grow. Materials are in ample 
supply, price controls have been elimi- 
nated, and the excess profits tax is 
scheduled to expire with 1953. Manage- 
ments which have expanded wisely and 
maintained the sound earning power of 
their companies, therefore, have their 
greatest opportunity to show improve- 
ment in their competitive positions. And 


the common stocks of such companies 
should be logical choices for portfolios. | 








Soe those who need a 


Massachusetts fiduciary. 
Specialists in trust man- 
agement for over seventy 


years. 





BOSTON SAFE DEPOSIT 


AND TRUST COMPANY 
100 FRANKLIN STREET 
BOSTON 6, MASS. 


RALPH LOWELL, President | 
/ 
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How do you get a new scho olhouse? 


It starts with your local school board —recognizing 
the need. 

Then it goes on the ballot. If the voters approve, 
they authorize issuance of Municipal Bonds to pro- 
vide the necessary money. 

Next comes the public sale of these bonds. In 
competitive bidding, a bank or investment dealer 
usually buys the whole issue, making the building 
funds immediately available. The bonds are then 
offered to investors. 

For 71 years, the Harris Bank has been buying 
and selling bonds in just this way. Since 1882, we 
have provided over nine billion dollars for schools, 
highways, bridges, water systems, sewers, parks and 
other community improvements in all parts of the 
country. 


HARRIS Trust 


This part of our business gives us a particularly 
satisfying feeling, because it helps so many people 
in sO many ways. 

A community gets the facilities it needs for the 
betterment of local living. 

The taxpayers of the community pay for their 
new facilities over a period of years, thus easing 
the tax burden without postponing the benefits. 

And the investors who buy the bonds are pro- 
vided income free from Federal income tax. 

* * * 
Many banks in every section of thé country look to our 
Investment Department for guidance in the purchase 
of Municipal Bonds—a field in which we are proud 
to have played a leading part for more than 70 years. 


Organized as N. W. Harris & Co., 1882—Incorporated 1907 





and Savings BAN K 


115 W. MONROE STREET, CHICAGO 90 


Member Federal Reserve System,..Member Federal Deposit Insurance Corporation 
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DIVERGENT ViEWS ON 1954 


Whether security market action is a 
valid indicator of an impending “read- 
justment” is still open to demonstration. 
The one certain fact is that the generally 
predicted decline should not be a sur- 
prise to anybody when and if it arrives, 
because everyone. not excluding Mrs. 
Typical American Housewife, has talked 
about it for so long. The usual pattern 
in the past has been to find oneself in 
the middle of a slump and wonder how 
it happened. 


The September decline of two points 
to 234 from the previous month, in the 
Federal Reserve industrial production 
index, confirms the fears of the pessi- 
mists who are currently expecting a 
1954 low around 200. The top for the 
Index was at 243 last Spring and be- 
lievers in the soundness of our economy 
see nothing worse than a possible 225 
next Spring. Be that as it may, the pre- 
vailing sentiment among New York City 
trust investment officers is one of cau- 
tion because of possible rough weather 
ahead. Their highly selective commit- 
ments are being spaced out to take 
advantage of possible lower levels. In- 
surance investment managers are plot- 
ting a course between the trustee man- 
agers and the optimist group. An ex- 
treme viewpoint, heard in mutual fund 
circles, even foresees heavy industry 
shares at new highs. Some observers 
admit that this might be possible under 
the older speculative eras but less like- 
ly in today’s institutionally dominated 
markets. 


Looking back, however, we have had 
prosperity by segments since 1945. The 
peak of farm prosperity was reached in 
1947; of residential building in 1950; 
of sensitive commodity prices early in 
1951, and by the armament makers long 
before the Korean armistice. This leads 
the chronic bulls to state that when the 
general pace of the economy turns 
down, it will not have far to travel, par- 
ticularly since no speculative pyramid 
has been built up. They feel that the 
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drop in industrial production will not 
be more than 10% in the next six 
months and perhaps nearer 5%. One 
fact seems clear — the manufacturers 
of autos and household appliances have 
over-produced temporarily and the civil- 
ian portion of the economy is vulner- 
able to decline, as well as the defense 
portion which is suffering from mili- 
tary cut-backs. 


There seems to be no justifiable fear 
of wholesale cuts in dividend payments. 
Companies are receiving the benefits of 
accelerated amortization. which builds 
up the equity behind dividends; reduc- 
tion in both corporate and personal in- 
come taxes will cushion any decline in 
earnings; and pay-outs thus far have 
been conservative in comparison with 
the amounts paid out during previous 
booms. 


INVESTMENT POLICIES OF PROPERTY 
INSURANCE COMPANIES 


The property insurance companies, 
due to the growing popularity of install- 
ment plan premium payment, do not 
have much to invest at the moment. In 
the past, premiums for five year policies 
had to be paid for when written. This 
lack of investable cash comes at a time 
when the fire and casualty companies 
have a cautious attitude toward the stock 
market, apparently considering the next 
two years as an opportune time to pick 
up bargains as they develop. 


Fortunately, the Jag in premium in- 
come mentioned above comes when in- 
flation is leveling off and fire and casual- 
ty losses, which rose precipitously from 
1945 to 1952, are not increasing. 


The larger the surplus, the more in- 
surance company management has to in- 
vest in common stocks, the principal 
determinant being the ratio of premium 
income to potential liability. The strong- 
est companies carry reserves in cash and 
high-grade bonds equal to total liabili- 
ties. and the better companies invest 
significant amounts in common stocks 





only when capital funds indicate that 
even a drastic decline in the stock port- 
folio would not impair solvency. 


Some companies are operating under 
formula plans calling for from 30%. 
40% in common stocks. Others are 
ultra-conservative, placing the great 
bulk of their investments in bonds. The 
wide range of company policies in this 
field indicate wider differences here 
than in any other institutional invest. 


ing group. 


DEPRESSED INDUSTRIES ATTRACTIVE 
Now? 


In March of this year approximately 
98% of the funds of twenty life insur- 
ance companies available for investment 
in common stocks went into utilities. In 
September 94% was invested in indus- 
trials, such as farm implements, elec- 
trical machinery companies, and others 
which have been under persistent pres- 
sure. This would indicate that their 
managers were following the “depressed 
industry” theory which calls for invest- 
ment at an appropriate time in _ the 
companies of a depressed industry with 
top-grade management. 


A MARKET oF Stock Groups 


The injection of professional attitudes 
into the buying of common stocks has 
made a marked difference 


trends, The institutional investor usually | 


acts contrary to the individual, buying 
on weakness, frequently on a scale down, 
knowing that he cannot pick the exact 
low. By the time market amateurs hear 
that a particular stock group is in dis- 
favor. professionals may already be 
buying the better grade companies in 
the group. As a result, it is unlikely 
that the stock market under these con- 
ditions will go up or down in broad 
general movements but that sizable 
changes in the industrial averages will 
often be traced to group action. The 
individual investor or speculator must 
have access to information as sound as 
that available to the institution, and 






in market ~ 


at approximately the same time, in or | 


der to operate successfully and it is in 
this area that he is usually at a dis 
advantage. 


PENSION FUND OUTLETS AMPLE 


With more than $2 billion a year now 
rolling into pension and profit-sharing 
plans from combined employer and en- 
ployee contributions. some analysts have 
predicted a possible shortage of com- 
mon stocks to meet the demand within 
ten years. Institutional investment au- 
thorities see no cause for alarm, how: 
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ever, as the situation, they say. is some- 
what self-regulating. When corporate 
managements are assured of a good 
flow of equity money. they will increase 
the percentage of earnings paid out in 
dividends, now quite conservative, and 
finance through new stock issues. There 
are also, as pointed out at page 646 in 
the last issue of TRUSTS AND ESTATES. 
good opportunities awaiting pension 
plan investors in real estate. 


According to the “Pension Plan 
Guide” there are now 19,707 tax “quali- 
fied” pension plans operating in the 
United States with an additional 1.594 
cases awaiting ruling. The principal 
change from pre-inflation corporation 
thinking about pensions is the present 
practice of basing the pension on the 
last ten years’ earnings of the employee 
rather than on lifetime earnings which 
gives more protection against a rising 
cost of living. 


Bonpbs vs. STOCKS 


Of the three major factors which 
have been adversely affecting stock val- 
ues (1) the subsidence of inflationary 
forces (2) the anticipated leveling off 
of the business boom and (3) higher 
bond vields competing with common 
stocks, the last seems to be of declin- 
ing importance. Bond men do not be- 
lieve the “credit squeeze” of the Spring 
will be soon repeated. On the contrary. 
they feel that the Federal Reserve will 
display a constructive attitude toward 
the bond market and, if business slides 
as much as pessimists predict, will adopt 
an easier credit policy. 


Money Ease AHEAD? 


There are indications that the peak 
in credit demand has been passed and 
that a slightly easier tone in the capital 
markets may soon prevai!. to judge 
New York City, 
where some observers feel-that the rul- 
ing 314% prime rate is vulnerable. At 
the Washington convention of the 
American Bankers Association _ last 
month, bankers from widely scattered 
areas reported their institutions in im- 
proved shape to care for local require- 
ments and even admitted the possibility 
of keener loan competition which could 
mean slightly lower rates. 


from comments in 
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DOW-JONES AVERAGES 


Oct.1 SeEpt.1 Oct.1 
1953 1953 1952 
30 Industrials 265.68 262.54 270.17 
20 Railroads 94.24 96.62 100.10 
15 Utilities 49.63 49.44 50.31 
65 Stocks 101.85 101.89 104.76 


o_o 


OctoBER 1953 x 


The rapid and unprecedented money 
squeeze in the first half was reversed 
rather effectively by the Federal Re- 
serve authorities through open market 
operations and reduction in reserve re- 
quirements late in the second quarter. 
This situation resulted from a combina- 
tion of circumstances not likely to re- 
cur soon, including the offering of the 
long-term Governments. Treasury policy 
will, it is believed, cause no new dis- 
turbance in the market, allowing supply 
and demand factors to determine going 
rates. Seasonal demands for accommo- 
dation and financing of Christmas stock 


are not expected to bring a pinch, par- 
ticularly if the business readjustment, 
which most observers see around the 
corner, obediently folows its anticipated 
schedule. 


The problem of pinpointing timing 
is no better than an informed guess but 
it is logical to assume that, if bankers 
see their loan envelopes shrinking 
around the tur nof 1954, they will be 
interested in lengthening the average 
maturity of their bond portfolios to 
benefit from the higher yields available 
in that group. 


GOVERNMENT 


MUNICIPAL 


* RAILROAD 


PUBLIC UTILITY & INDUSTRIAL BONDS 


EQUIPMENT TRUST CERTIFICATES 


INVESTMENT STOCKS 


Knowledge, Experience, 


Facilities for Investors 


R. W. Pressprich & Co. 


Members New York Stock Exchange 
48 Wall Street, New York 5, N. Y. 


PHILADELPHIA 
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5th Annual Mutual Fund Conference 


Herbert R. Anderson, President of 
Distributors Group, and H. H. Wylie 
of J. M. Daine and Company, Minne- 
apolis, were keynote speakers at the 
Fifth Annual Mutual Fund Conference 
held on October 5th through 7th in 
Boston and sponsored by The /nvest- 
ment Dealers Digest. Mr. Anderson 
stressed the importance of selecting the 
correct mutual to fit the client’s indi- 
vidual needs. Governor Christian A. 
Herter in welcoming the delegates 
pointed out that Massachusetts sired the 
Prudent Man Rule and the introduction 
of equity investment into trusteed port- 
folios. 


Ralph H. Demmler, chairman of the 
Securities and Exchange Commission, 
was featured speaker at the Wednesday 
afternoon closing session. He indicated 
that if the industry was careful to avoid 
abuses within its own ranks, it might 
expect a sympathetic but continued 





watchful attitude on the Commission’s 
part. “True, the Commission is an ex- 
ecutive agency of an administration 
dedicated to less Government, not 
more,” Mr. Demmler said. “But in the 
case of investment companies, I remind 
you again that it administers an Act 
which the regulated group itself helped 
to draft — a piece of legislation which 
was designed to correct admitted abuses. 
We have no intention of scuttling the 
ship that we’re hired to steer.” 


The complete story on the Fund Con- 
ference will appear in November. 
A AA 


Investment Supervision 


The duties of the trust officer and 
of the trust investment committee as 
regards the supervision of trust invest- 
ments in a small trust department are 
outlined by Richard P. Chapman in the 
September Trust Bulletin. 
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Common Stock Fund, Inc. 
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Prospectus on request: 


10 Post Office Square 
Boston 9, Massachusetts 


One Wall Street 
New York 5, New York 


117 South 17th Street 
Philadelphia 3, Pa. 
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Fundamental Investors, Inc. 
Diversified Common Stock Fund 


Diversified Growth Stock Fund 


Diversified Investment Fund 


¥ 


Manhattan Bond Fund, Inc. 


PROSPECTUSES AVAILABLE ON THESE MUTUAL FUNDS 
FROM YOUR LOCAL INVESTMENT DEALER, OR 


Cleveland 
Chicago 
Los Angeles 
San Francisco 


HUGH W. LONG AND COMPANY 


Incorporated 


Westminster at Parker, Elizabeth 3, New Jersey 









Favorite Fifty Stocks in 
Mutual Funds 


The fifty most popular common stocks 
in the portfolios of 52 closed-end trusts 
and over 125 mutual funds are given 
herewith as compiled under copyright 
by Vickers Brothers. The aggregate 
holdings in these companies have a 
market value of $1.3 billion and repre. 
sent about 25% of the total combined 
assets of the Funds included in the 
study, taken as of June 30, 1953. They 
are listed in the order of dollar value 


of the holdings. 





No. of 
Investment $ 

Funds Value 

Holding (millions) 
29 Amerada Petroleum ____ 78.2 
72 Standard Oil (N.J.) _.... 45.9 
63 Continental Oil ___ 42.0 
63 International Paper _.. 39.9 
66 du Pont(E.I.) de Nemours 39.7 
70 General Electric 38.8 
49 Goodrich (B.F.) 36.1 
52 pi ee 35.8 
55 Standard Oil (Cal.) _ 35.0 
eo Cal & ......... 34.3 
58 General Motors _........... 31.6 
66 Westinghouse Electric 30.9 
65 Union Carbide & Carbon _ 29.3 
62 Kennecott Copper 28.9 
44 Atchison, Topeka & S. Fe. 26.3 
57 Phillips Petroleum _... 25.8 
33 American Tobacco _........ 25.3 
42 Southern Pacific 24.6 
45 Middle South Utilities - 24.4 
44 Aluminum Limited ss 24.4 
a7 " f a |! 
37 Sears, Roebuck 24.0 
51 General Public Utilities _ 23.7 [7 
47 United Gas —..._..____ ' 234 & 
52 Monsanto Chemical _... 23.0 FF 
48 Dow Chemical —........... 227 
31 ‘International Bus. Mach. _ 22.2 
55  Socony-Vacuum 22.1 
51 Bethlehem Steel me 22.0 
38 Standard Oil (Ind.) 20.8 
47 American Tele. & Tele. 20.7 
54 Niagara Mohawk Power — 20.4 
33 National Lead _.............. 20.4 
29. ‘Reynolds (R.J.) Tobacco. 20.0 
27 Seaboard Air Line _....__ 19.6 
29 + Panhandle East. Pipe Line 19.5 
53 Central & Southwest 19.4 
44 American Gas & Electric — 19.1 
34 Texas Utilities 18.7 
44 Ohio Oil 18.3 
43 Sotten Co. 12 i 
29 ~—s- Firestone Tire & Rubber 17.3 fF 
23 Skelly OF} ss Cis 0 
35 International Nickel 16.9 [I 
41 Goodyear Tire & Rubber — 16.9 
20 ~=s Illinois Central _.... 16.6 
48 Montgomery Ward... —-_:16.3 
ae Clee on 16.1 
34 Consolidated Edison 16.0 
30 American Can 15.5 
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HENRY ANSBACHER LONG INDEX of MUTUAL FUNDS 





Indices are based on fund operation during the period covered and are 
not a representation of future results. They should be considered in the 
light of the individual companies’ investment policies and objectives 
and the characteristics and qualities of the investments of these companies. 









No responsibility is assumed in so far as compliance with this Statement 
of Policy is concerned for the employment in whole or in part of this 
index by issuers, underwriters or dealers. Principal indices for September 
30, 1952 appear in the October 1952 issue and current income returns 
based on September 30, 1953 offering prices are available on request. 
These will soon be added to a revised short form index. 
























Reference should be made to the introduc- 1 6 7 16 17 = 19 20 
tory article in July 1949 issue, outlining pur- 12/31/35 12/30/39 to 9/30/53 Last 12 mo. Div. %| Prin. Less | 5-Yr. Avg. 
poses of publication and considerations in 9/30/53 Net Cum. Cap. | Net Invest 
selecting stock and cost-of-living averages, Principal nO Cap. |Distr. (Bid) s 
periods and in interpretation of data. Principal _— High Principal ea 9/30/53 Income % 
BALANCED FUNDS 
American Business Shares — in — 65.9 170.1 151.9 3.38 2.61 108.4 3.83 
Aze-Heaghten Fund “A” —_.____ a 71.4 210.2 199.3 2.72 3.91 152.4 3.82 
ee i eee — 83.1 230.4 213.9 3.74 2.49 166.1 3.92 
7 iiieaia 103.1 60.2 172.0 161.1 3.49 1.37 127.7 3.78 
Commonwealth Investment —____ 106.3 73.5 219.3 +203.3 3.86 1.69 $167.2 4.00 
Eaton & Howard Balanced —.__ 114.5 73.6 187.5 4175.7 | d3.65 2.09 4156.5 3.86 
Fully Administered Fund (Group Securities) — _ 69.4 156.6 138.2 2.82 2.00 111.6 3.72 
General Investors Trust — ____ iene 110.0 65.2 139.6 $127.6 4.19 3.55 $100.7 4.91 
eee ee _ 73.5 165.2 7153.6 4.07 1.01 7124.7 4.24 @ 
Johnston Mutual Fund —___ — — 187.6 $175.6 3.81 2.33 7162.4 4.30 e 
Nation-wide Securities** —_____ 102.6 59.6 142.7 4134.4 4.16 1.53 $107.0 4.34 
AR icciisiicnininiescinsniinicenninalinniincinns a os — 160.6 147.2 2.89 1.99 135.1 3.90 e@ 
George Putnam Fund —_. sinensis _ 69.2 152.2 7140.1 3.76 2.51 7116.8 4.02 
Mutual Fund of Boston**** ___ oo _— 164.3 7153.6 3.88 2.54 4131.8 4.04 e 
Scudder Stevens & Clark ——— ~~ ___________ 97.4 80.9 160.6 +150.1 3.36 1.77 $127.9 3.53 
NE IID scissscnachncsiestitatininapeitennsebtbiitaice 105.2 75.0 169.3 +160.6 3.62 2.04 4124.2 3.81 
ee a a 196.9 4183.7 3.89 1.51 4165.6 4.13 e 
Wisconsin Investment***® EEE — 65.1 234.3 219.6 3.10 2.66 155.4 3.41 
AVERAGE: BALANCED FUNDS 105.6 70.8 175.6 162.9 3.61 2.17 130.2 4.01 
STOCK FUNDS ; 
EE x cinceinisnintmcisnieperninianiiannmabeitaiegaiadans _ 50.2 224.9 7197.4 4.15 1.32 119.1 5.00 
Broad Street Investing Corp. 109.9 60.1 213.9 7195.2 | d4.64 1.90 7157.8 4.99 
Bullock Fund —— aitihiiia 109.8 61.0 200.1 180.8 4.28 2.41 144.7 4.55 
ee Ty ene ee ee _ 76.1 172.9 7161.5 3.82 3.65 + 83.1 3.73 
Diversified Invest. Fd. (Diversified Fd. Inc.) *** _ ~- 154.1 138.8 4.93 1.92 124.6 5.40 e 
I I ii tsnsinliidaaianadterceaeeniiedabiiateiiiattiig 109.0 62.1 178.0 164.1 4.15 2.61 133.1 4.44 
ion 6 Beet Cake TT 107.1 62.7 224.8 4207.7 | d3.59 2.39 173.9 3.79 
I I cats ici dlieindignsintnnspiiahice — — 232.0 7203.3 | d4.52 1.52 173.3 5.03 e 
Ee 105.2 64.8 252.1 $223.0 4.52 2.02 7185.1 4.58 
ee 103.6 63.9 246.2 $215.5 3.90 3.03 4164.7 4.76 
Institutional Foundation Fund — — — 181.0 169.1 3.83 4.40 125.7 4.19 e 
Investment Co. of America _..._-_»_>EE — 69.0 199.7 7185.3 3.67 4.47 7126.5 3.98 
Investors Management Fund ——._-_ 107.7 67.7 221.4 7199.7 4.41 6.11 4144.6 4.75 
oo) ee eee 59.8 125.6 121.4 2.04 3.92 75.5 3.48 
Loomis-Sayles Mutual Fund — ~~ --___ 72.4 74.2 198.7 191.9 2.61 4.03 128.5 2.84 
Massachusetts Investors Trust —..---- 110.7 59.7 194.9 +173.0 4.46 1.29 +160.4 4.92 
Mass. Investors Growth Stk. Fund —..-._-- 114.2 57.4 205.9 182.4 2.81 1.89 142.2 3.46 
Mutua] Investment Fund >=» 129.7 56.1 167.8 156.1 2.23 4.22 126.0 2.91 
National Investors .....- = — 60.7 241.9 7222.2 3.384 3.26 7168.0 4.13 
National Securities — Income*** _....__»_»>_ — 66.0 135.1 101.8 5.60 2.99 84.5 5.91 e 
New England Fund OO aPC Om 117.4 61.4 164.9 154.0 | d3.90 1.80 124.5 3.98 
Selected American Shares 7 123.8 60.9 181.2 4164.6 4.21 4.42 125.3 4.75 
Sovereign Investors —.....- == _ 62.5 137.8 +123.2 4.96 0.68 + 98.7 5.06 
State Street Investment Corp. — 92.8 60.7 251.3 222.6 r2.82 8.30 146.6 3.29 
Wall Street Investing Corp. = -_-_-_-_>E — — 229.0 $214.4 3.89 2.15 $205.2 3.88 @ 
AVERAGE: STOCK FUNDS cinaitiibial 108.1 63.2 201.0 183.2 3.75 3.20 138.5 4.16 
90 STOCK INDEX (Standard & Poor’s) 106.7 59.3 211.7 185.4 — - — —_ 
CONSUMERS PRICE INDEX (B.L.S.) _— n99.8 n193.0 — oo —_ — oe 








Base index number of 100 is the offering price on Dec. 30, 1939. 


COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective 
dates indicated are added all capital distributions to such date and the re- 
sultant sum is divided by the 1939 base offering Price. 


COL. 19 represents the current month-end bid (col. 16 less all capital distri- 
butions) divided by the 1939 base offering price. - 


INCOME PERCENTAGE includes outy those dividends paid by the com- 
Panies out of income earned from dividends and interest on their portfolio 
Securities (excluding all capital distributions). 


COL. 17 represents figure obtained by dividing such dividends accruing over 
the annual period ending with the stated date by the average of the twelve 
month-end offering prices ending on the corresponding date. 

CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
distribution, if any, from capital gains or any other sources, for the current 
annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number 
on the date they commence business equal to the average of all those stock 
or balanced funds in existence at the time. 





n—new revised series adjusted to Dec. 1939 base. 
t—plus rights. 


®Principal index begins after 1939 base date. dividend policy. 


OcToBer 1953 


tEx-dividend current month. 
d—Reflects adjustment for change in interim 


**Became Balanced Fund in 1945. 
***Not included in balanced or stock average. 
****Name changed from Russell Berg Fund. 
*#%**#Name changed from Nesbett Fund. 


COPYRIGHT 1953 BY HENRY ANSBACHER LONG. 
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[: IS TRUE THAT ESTIMATING THE FU- 
ture course of security prices is an 
extremely difficult task. It is also true 
that no investor can escape the task, 
though many think they avoid it. Every 
time the investor buys a security, even 
if it is only for income. he tacitly as- 
sumes that between the time he buys 
it and the time he will sell it the market 
value will not decline by an amount 
greater than the total income. Without 
this assumption, he would not buy it. 
And the assumption involves a judg- 
ment regarding a future price. Usually. 
this is a long-range judgment; yet, who 
can tell today what he will think several 
years from now about the outlook for 
the same security? 


From the shorter-term aspect, the 
purchase of an income-security today 
tacitly involves the assumption that dur- 
ing the next six or twelve months the 
income will more than offset any de- 
preciation. Many investors will deny 
making this assumption. They say that 
the security was bought for long-term 
holding, that one cannot predict market 
fluctuations and that they are not con- 
cerned with temporary depreciation. 
What they are saying is that they can 
judge the future several years away 
better than the future of six months or 
one year. Except as regards rare, special 
situations, this is a claim which the 
writer finds difficult to accept. It is a 
claim which is commonly responsible 
for sterile portfolios or substantial, 
permanent losses. It seems to me that 
if one has vision into conditions several 
years hence, he should have vision into 
the next six or twelve months and that 
if he doesn’t have that. he shouldn't 
invest. 


In the field of common stocks. in- 
vestment results can be improved, I be- 
lieve, by a more frank recognition of 
the fact that, explicitly or implicitly, 
judging future security prices cannot 
be avoided, and by a closer attention to 
the near-term outlook. Many capital 
losses can be prevented and portfolios 
can be more productive by the pursuit 
of what I call a “flexible investment 
policy.” Because the year-to-year risks 
of owning common stocks are greater 
than the annual income, even the most 
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VIRTUES OF FLEXIBLE INVESTMENT POLICY 


A. J. CORTESE 


Since graduation from Cornell University, 
the author’s extensive experience both in 
and out of the Street have qualified him as 
an astute observer of economic conditions 
and the security markets. As market analyst 
for A. M. Kidder & Co., members of the 
New York Stock Exchange, he is a frequent 
contributor to financial publications. 


conservative common _ stock portfolio 
endeavors to obtain capital gains to 
offset losses that arise from unforeseen 
developments, errors in judging pros- 
pects and from the difficulties inherent 
in anticipating future market conditions. 
Capital gains and losses are, therefore, 
an important part of successful invest- 
ing in common stocks. Following a flex- 
ible policy, the investor will: 

1. Sell an issue when he first ex- 


periences, for whatever reason, doubts 
about its outlook. 

2. Become less interested in own- 
ing or buying a stock the higher it 
rises, and conversely, more interested 
the lower it falls (excepting, of 
course, those infrequent instances 
when the fall is for reasons that are 
permanent). 


38. Be uninfluenced by a loss (or 
by the tax on a profit) in judging 
whether a substitute issue may be 
more promising. 

To some readers, these principles 
may appear elementary or platitudinous. 
But an illustration will show that they 
are too seldom followed. 


In the first quarter of this year, it 
was obvious that either automobile 
prices or production would decline con- 
siderably in the second half of the year. 
This prospect was widely discussed, was 
clearly evident in the industry’s own 
estimates and appeared after a three- 
and-one-half-year rise in automobile 
stocks of considerably more than 100%, 
so that the investor had reason for 
doubts about the future market values 
of automobile shares. As always, how- 
ever, it was impossible to tell whether 
the issues would decline or whether any 
decline might be substantial enough to 
warrant selling. Few investors would 
have denied the risk of at least some 
slight fall, while fewer still would have 
denied that declines were more probable 
than rises. 





The flexible investor does not wait 
for the market to resolve such doubts. 
He sells when he doubts and transfers 
his funds to issues with a better out- 
look; the latter can always be found. 
Since the first quarter. the two leading 
automobile stocks have declined 20% 
and 27%. There ‘are some, but not 
many, who can tolerate with equanimity 
this much depreciation. especially when 
they are long-term holders for income. 
The important point, however. is that 
there is still the risk of depreciation 
over the next six to twelve months by 
another 20% to 25%. Prices even then 
would be higher than the lows of 1949, 
when the year-ended earnings of one 
company were about the same as now 
and those for the other were much high- 
er. This year, full-year earnings for one 
are likely to be only slightly higher 
than in 1949 and for the other, much 
lower. Should further market declines 
take place, the inflexible investor will 
sorely wish he had sold last spring, 
when his doubts first appeared. 


One reason the inflexible investor 
found it difficult to sell the motor stocks 
was that yields were good and dividends 
appeared well protected. The writer has 
never been able to see the gain or the 
wisdom in securing, say, four points of 
income per year at the loss of ten to 
fifteen points of capital in the same 
time. The flexible investor always bears 
in mind the fact that, in general, com- 
mon stocks carry in a year’s span more 
risk than the annual income. He cannot 
hope to eliminate this risk, but by a 
closer attention to the near-term out- 
look he can more frequently overcome 
it by realizing on capital gains. 


It is a curious fact that while the 
flexible investor pays more heed to 
the six-month’s risk than does the 
“permanent” investor, he assumes less 
ability to estimate prices six months 
hence than does the latter, though the 
latter does so without realizing it. For 
the flexible investor does not wait. it 
should be noted, until he can predict 
a substantial fall, before selling, but 
sells on nothing .more than doubt. By 
contrast, in holding the motor stocks 
last spring, the less flexible investor 
tacitly assumed that they would not fall 
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substantially, that six months later there 
would not have occurred sufficient de- 
preciation to disturb him and further, 
that the outlook six months later would 
not have deteriorated to the point where 


=| GAS SYSTEM, INC. 


The Board of Directors has declared this day 
the following final dividend for 1953: 
Common Stock 
No. 77, 30¢ per share 
payable on November 14, 1953, to holders of 
record at close of business October 20, 1953. 
Dace ParKER 


October 1, 1953 Secretary 


DAYSTROM 


Incorporated: Elizabeth, N. ff. 


DIVIDEND NOTICE 


The Directors of Daystrom, Incorporated 
on September 22, 1953, declared a regular 
quarterly dividend of 25 cents per share, 
payable November 16,1953, to holders of 
record October 27, 1953. 


* Operating Units x 


AMERICAN TYPE FOUNDERS 
DAYSTROM ELECTRIC CORP. 
DAYSTROM FURNITURE DIVISION 
DAYSTROM INSTRUMENT DIVISION 
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CONSOLIDATED s- 
NATURAL GAS |z 
: COMPANY | = 


=i] 30 Rockefeller Plaza te 
| New York 20, N. Y. i= 


DIvIDEND No. 23 
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Tue BOARD OF DIRECTORS 1] = 
has this day declared a regular || 
quarterly cash dividend of Sixty- | 
Two and One-Half Cents(6214¢) 

per share on the capital stock of || 

the Company, payable on No- | 

vember 16, 1953 to stockholders | 

=|| of record at the close of business | 
|| October 15, 1953. | 
4 R. E. PALMER, Secretary | 
=|| September 17, 1953 1 
| | 

J 
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AMERICAN VISCOSE 
CORPORATION 


Dividend Notice 


Directors of the American Vis- 
cose Corporation at their regular 
meeting on October 7, 1953, de- 
clared dividends of one dollar 
and twenty-five cents ($1.25) per 
share on the five percent (5%) 
cumulative preferred stock and 
fifty cents (50¢) per share on the 
common stock, both payable on 
November 2, 1953, to sharehold- 
ers of record at the close of busi- 
ness on October 19, 1953. 


WILLIAM H. BROWN 


Secretary 
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he would be alarmed sufficiently to sell 
at a lower price. 


Not all doubts, of course. are followed 
by substantial declines, but it has been 
the observation of the writer that the 
policy of acting upon them conserves 
and builds capital better than less flex- 
ible policies. It helps meet the problem 
involved in the well-known fact that for 
most people, selling is a more difficult 
art than buying. Holding an issue in- 
volves an appraisal of its future price 
no less than did its original purchase. 
The writer never considers that the sale 
of an issue (held) involves any such 
appraisal: it is merely the consumma- 
tion of a venture undertaken, one that 
normally has to be closed some time. 
To succeed in the venture, it is not 
necessary to appraise after a rise as one 
had to before the rise. when he first 
bought. 


It seems to me that several weeks ago, 
for a number of reasons well known to 
the reader, the oil issues came into the 
same field of doubt. This occurs after 
phenomenal rises during the past decade. 
Some issues have already shown marked 
weakness, while others have held up. 
Wholly apart from present conditions 
of world supply and demand and from 
the fact that, by definition, the stock 
averages have been in a bear trend for 
only nine months, would any reader 
assume that an inflationary appeal will 
send oil shares higher over the next 
six months? That is not impossible, of 
course, especially if a recession results 
in large Federal deficits. But it appears 
to me that there will be ample time to 
see such a prospect take form and that 
in the meantime declines are more like- 
ly than rises. How deep they might be, 
or what the outlook will be six or nine 
months from now, cannot be foretold. 


But in the philosophy of a flexible 
policy. there was not the slightest neces- 
sity to assume a substantial decline to 
justify selling oil shares several weeks 
ago. Issues with a less doubtful outlook 
were, and still are, easy to find. Utili- 
ties, readers will agree, are more likely 
at this time to conserve capital than 
the oils. It so happens that the writer 
sees as yet no reason to think that the 
bear market has been completed so that 
he is advocating no attempt on the part 
of the investor to seek at the present 
time capital gains in common stocks. 


Those who think otherwise. however. 
may find as replacements for the oils 
better candidates for capital gains in the 
ethical drug and _ distilling groups, 
which have been long depressed, and 
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Southern California 
Edison Company 


DIVIDENDS 


COMMON DIVIDEND NO. 175 


PREFERENCE STOCK 
4.48% CONVERTIBLE SERIES 
DIVIDEND NO. 26 


PREFERENCE STOCK 
4.564% CONVERTIBLE SERIES 
DIVIDEND NO. 22 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 

50 cents per share on the 
Common Stock; 

28 cents per share on the 
Preference Stock, 4.48% Con- 
vertible Series ; 

281, cents per share on the 
Preference Stock, 4.56% Con- 
vertible Series. 

The above dividends are pay- 
able October 31,1953, to stock- 
holders of record October 5, 
1953. Checks will be mailed 
from the mage som office in 
Los Angeles, October 31,1953. 


MS DRDO BD VV WWW DW VW BW VWBW BW VBPVBVVWAW DW VB VVBV WV BW BP VWVWVSD BV VB VVWSV FW BVVWWVV WV WW*VWWVW*W*es 


P. C, HALE, Treasurer 
September 18, 1953 
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Pivot 
mtornational 


Mining and Manufacturing 
Phosphate @ Potash @ Plant Foods @ Chemicals 
Industrial Minerals @ Amino Products 





* 


Dividends were declared by the 
Board of Directors on 
Sept. 10, 1953, as follows: 


4% Cumulative Preferred Stock 


46th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per Share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend ef 
Forty Cents (40¢) per Share. 


Both dividends are payable Sept. 30, 
1953, to stockholders of record at the 
close of business Sept. 21, 1953. 


Checks will be mailed. 


Robert P. Resch 
Vice President and Treasurer 


- 
INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 


General Offices: 20 North Wacker Drive, Chicago 6 
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in the electronics or retailing groups. 
To some, this may appear to be down- 
grading, but as regards market risks, | 
should consider it upgrading. It some- 
times happens that the highest-grade 
common stocks fall worse than those of 
lower grade, as when the latter have al- 
ready been depressed for a number of 
years. After a decade of speculative rises 
in an inflationary, war and semi-war 
period, at a time of deflation in world 
commodities and in the face of a pros- 
pective growth of competition in world 
trade, I can not see how oil issues can 
be considered high-grade investments 
among common stocks. Many readers 
will disagree, | am sure, but disagree- 
ment with my example need not, and 
I hope will not, disfavor my theme. 


Discussion of the other two principles 
deserve extended consideration nor do 
these complete the philosophy of a flex- 
ible investment policy. Experience and 
logic show that the higher prices rise, 
the closer they are to the top and to 
the subsequent fall and that the lower 
they fall, the closer they are to the bot- 
tom and to the subsequent rise, assum- 
ing the fundamental soundness of the 
company and of the business in which 
it is engaged. As for hesitating to take 
a loss, the attitude is responsible for 
much sterility in portfolios, lost oppor- 


tunities that were apparent to the in- 
vestor himself and for eventual, realized 
losses of even greater size. Hesitating 
to take a profit because of the tax 
seems to me to confuse illusion with 
reality. In the shifting values of the 
marketplace and especially in the stock 
market, where moods are fickle, one 
simply doesn’t have a profit until he 
takes it. In taking a profit and paying 
the tax, one loses nothing he had, but 
by waiting he may, and usually does, 
lose the opportunity to capture what 
could have been his. Taxes on security 
profits are never worse than taxes on 
income. It is a self-injurious man, in- 
deed, who refuses to work merely be- 
cause of the income tax. 


A flexible investment policy in com- 
mon stocks does not by any means re- 
quire an investor to become a trader. 
Where it is important to conserve and 
increase capital, it attempts, rather, to 
meet the year-to-year risks in owning 
common stocks by frequently looking 
ahead only a few months at a time, by 
recognizing that after a long rise, risks 
have increased, by a continuous readi- 
ness to switch to those issues having 
much the better outlook, by remember- 
ing that when in doubt, especially after 
a long rise, it is more prudent to sell 
than to hold, to wait-and-see. No in- 


Trust Companies and other Financial Institutions 


on CANADIAN OIL COMPANIES 


“Financial Statistics available upon request” 


Inquiries Invited from... 


L. G. BEAUBIEN ¢ C2 


LIMITED 


Paris 


Montreal 


Brussels 


Quebec - Ottawa - Trois Riviéres - St. Hyacinthe - Shawinigan Falls 








vestor ever lost money buying a com. 
mon stock; losses occur only at the time 
of sale. This is not meant to be flippant. 
Quite to the contrary, it is a deadly 
simple fact and the writer has found 
it a most profitable thought to keep 
in mind every time the debate arises 
whether to sell now at a profit or wait 


until later. 
A & & 


600 Attend New York 


Investment Seminar 


With 602 bankers and corporation 
officials from the eastern portion of the 
United States and Canada in attendance, 
the Fourth Annual Investment Seminar, 
sponsored by the New York State Bank. 
ers Association in cooperation with 
New York University. was held in New 
York City on September 11th. Stanley 
A. Neilson, president of the Association, 
in his welcome urged the bankers to 
“meet head on” false accusations of 
bank profiteering from prevailing high- 
er interest rates on loans and _invest- 
ments. 


Dr. Marcus Nadler, Professor of Fi- 
nance, New York University Graduate 
School of Business Administration, out- 
lined his views on the future of money 
rates. Asserting that short term rates 
have already passed their peak, he sees 
some evidence for slightly lower levels 
during the next twelve months, while 
in the long term market, depending 
upon the policy pursued by the Treas- 
ury, he looks for 1954 rates no higher 
than now and probably a shade easier, 
because, in his opinion, the high point 
of industrial activity was passed in 
April-May 1953 and the anticipated 
period of “readjustment” will probably 
call for a lessened demand for capital 
funds from industry. This opinion was 
further supported by Dr. Jules I. Bogen, 
also of New York University, who 
appraised the situation in investment 
funds as one of gradual easing in de- 
mand against a continuing ample sup- 
ply of capital from private sources. 


The development of a commercial |j 


bank portfolio control system embracing 
“Asset Allocation” procedure. by which 
commitments can be made in amount. 
timing and maturity in conformity with 
the bank’s loan position and the busi- 
ness outlook, was analyzed at length by 
Robert W. Storer, vice president, Man- 
ufacturers National Bank, Detroit. The 
final feature of the afternoon program 
was a panel discussion. under the leader- 
ship of Dr. Nadler, which covered 
problems of bank liquidity in relation 
to deposits. 


TRusTs aND EsTaTES 








i 


Ys 













Ocr 








wm 











sas Reais id 


ON et 


Only STEEL can do so many jobs so well 


How Big Can They Get? as this regulator 
gate for Garrison Dam, Bismarck, N. D., in- 
dicates, the steel components that go into the 
construction of a modern dam seem to be get- 
ting bigger and bigger. This one, fabricated and 
erected by U. S. Steel, is 18 by 24% feet and is 
believed to be the largest ever built for high 
head, low level service. There are three 200-ton 
gates like this in the dam. 

























Space Saver for Small Homes. Here is 


a combination that is being used exten- 
sively in many of the newest homes for 
large housing projects where kitchen space 
is at a minimum .... a sink, refrigerator 
and range, all in one! This combination 
unit, which was fabricated entirely from 
U-S:S Steel Sheets, has been awarded a 
prize for versatility in design. 


New Flight Hangar of Boeing Airplane Co. at 
Wichita has the largest hangar doors ever built. 
The entire sidewalls of the building move up- 
ward and outward for clearance (see inset). 
Each side of the building has one opening 528 
feet wide and another 265 feet wide, each as 
high as a six-story building. More than 13 mil- 
lion pounds of U-S-S Steel were used in the 
hangar. Shown are 9214-ton Stratojet bombers. 





Strictly for the Birds ... but very nice for spectators, too, is the screen of U-S-S 
Stainless Steel wire used to keep these prize exhibits safe in their cage at the Chicago Zoo- 
logical Park. The stainless steel wire is strong, safe, and long lasting . . . but has the addi- 


tional advantages of corrosion resistance and smart good looks. It will stay bright and . . . H 
clean-looking. Inset shows the enormous size of the screened-in structure. This trade-mark is your guide to quality steel 


See the UNITED STATES STEEL HOUR, presented alter- 
nate Tuesday evenings by Uni States Steel. 
American Broadcasting Company, coast-to-coast 
television network. Consult your local newspaper 
for time and station. 


For further information on any product mentioned in this advertisement, write United States Steel, 525 William Penn Place, Pittsburgh, Pa. 
AMERICAN BRIDGE . . AMERICAN STEEL & WIRE and CYCLONE FENCE . . COLUMBIA-GENEVA STEEL . . CONSOLIDATED WESTERN STEEL . . GERRARD STEEL STRAPPING . . NATIONAL TUBE 
OIL WELL SUPPLY . . TENNESSEE COAL & IRON . . UNITED STATES STEEL PRODUCTS . . UNITED STATES STEEL SUPPLY . . Divisions of UNITED STATES STEEL CORPORATION, PITTSBURGH 
UNITED STATES STEEL HOMES, INC. » UNION SUPPLY COMPANY - UNITED STATES STEEL EXPORT COMPANY + UNIVERSAL ATLAS CEMENT COMPANY 3-2097 
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MOODY’S INVESTORS YIELD TABLES 


Prepared monthly for TRUSTS AND ESTATES by Moody's Investors Service 
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Sept. Aug. Sept. eve 
1953 1953 1952 1953 1951-52 1946-50 1941-45 1931-40 1919-1930 din 

—— End of Month — ——————_—___—_——_———_ Range for Period—— 

1. U.S. Government Bond Yields a | 
3-Year Taxable Treas. —....__. 2.39 2.60 2.30 2.80-2.27 2.35-1.68  1.68-0.90 1.82-1.07 (a) (a) (a) fal 
5-Year of ” cimemnnns TT 2.49 2.74 2.44 3.00-2.39 2.44-1.76 1.87-1.06 1.70-124 (a) (a) (a) 

10-Year 9 wi ee, 2.62 2.98 2.64 3.16-2.57 2.64-1.95 2.10-1.38 2.10-1.49 (a) (a) (a) | 
NS Ee 2.86 3.01 2.77 3.17-2.78 2.81-2.21 2.43-1.96 2.48-2.03 (a) (a) (a) twe 
Ca ee 2.86 2.98 2.77 3.16-2.78 2.81-2.44 2.48-2.08 2.50-2.37 (a) (a) (a) 

314’s, 1983-78 , a 3.11 3.22 — 3.31-3.11 bet 

2. Corporate Bond Yields Tw 

Aaa Rated Long Term __............. 3.24 3.28 2.98 3.44-2.98 3.04-2.65 2.91-2.45 2.88-2.59 5.75-2.70 6.38-4.42 t 
Aa = y ' scbieescciiiacminin Oe 3.41 3.42 3.08 3.52-3.06 3.10-2.70 2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
A - ~y ’ ssibdciabienintabaaiiie vA 3.53 3.56 3.23 3.69-3.23 3.34-2.87 3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 i 
Baa ” = . . % 3.87 3.86 3.53 3.90-3.50 3.64-3.15 3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
38. Tax Exempt Bond Yields 
Aaa Rated Long Term thinning Oe 2.48 2.46 2.00 2.73-1.98 2.00-1.28 1.98-0.90 1.84-0.93 2.81-1.56 (b) (b) | 
Aa ws = ™ ‘ susie 2.66 2.67 2.18 2.96-2.26 2.25-1.37 2.21-1.04 2.11-1.21 3.02-1.78 (b) (b) ' 
A ” sx a ee 3.16 3.16 2.54 3.34-2.68 2.67-1.72  2.64-1.28 2.49-1.49 3.29-2.11 (b) (b) 
Baa of, si 25 ieewiesinnapiatlbentis % 3.59 3.60 2.89 3.79-2.96 2.98-1.98 3.05-1.57 2.94-1.80 3.71-2.60 (b) (b) 
4. Preferred Stock Yields f 
Industrials—High Dividend Series ; 
High Grade <oigenatein _ % 4.11 4.14 8.95 4.24-3.99 4.10-3.80  4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.75 é 
Medium Grade —............... “% 5.28 5.22 4.92 5.28-4.90 4.96-4.68 5.08-4.14 5.94-4.33 12.73-4.91 8.05-5.61 h 
Industrials—Low Dividend Series 3 
High Grade DF = 3.89 3.90 3.77 4.02-3.76 3.90-3.45 3.92-3.27 (c) (ce) (c) (c) 
Medium Grade iia ot SO 4.30 4.34 4.04 4.39-4.06 4.20-3.80 4.20-3.52 (c) (c) (ce) (c) 
Utilities—Low Dividend Series 
RS 4.27 4.28 4.07 4.45-4.01 4.25-3.77 4.24-3.40(c) (ce) (ce) (c) com! 
Medium Grade —.............  % 4.73 4.69 4.47 4.87-4.43 4.71-4.19 4.65-3.69 (c) (ce) (c) (c) 
5. Common Stocks inv 
125 Industrials—Prices (e) : a $72.09 71.85 74.58 80.82-70.63. 80.89-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78.06-34.81 (d) } | 
125 Industrials—Dividends (e) _. $ 4.15 4.16 4.20  4.18-4.15 4.55-4.13  4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (d) OF 
125 Industrials—Yields % —...... % 5.76 5.79 5.63 5.88-5.15 6.84-5.14 7.29-3.20 7.71-3.56 10.13-2.59 6.21-3.19 (d) pro 

(a)—U. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1943. (d)—125 Industrials Averages date from Jan. 1, 1929. me 

(b)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. (e)—Dollars per share. 

(c)--Low Dividend Preferred Yield Averages in this series date from 
Jan. 2, 1946. PRC 
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ON THE NEW BUSINESS FRONT 


Advertisements 


“PERSONAL SECURITY and the 


National City Bank of New York” are 
discussed in an ad about retirement 
plans issued by the bank’s affiliate, City 
Bank Farmers Trust Co. After pointing 
out that increasing longevity and _ re- 


Recreational possibilities on retirement as 
depicted in City Bank Farmers Trust Co. ad. 


duced income after taxes puts a squeeze 
on the people who are trying to provide 
for their old age, the ad offers a busi- 
nesslike solution through “properly 
planned. efficiently administered and 
soundly financed” pension programs. It 
suggests flexibility by selection from or 
combination of pensions, profit-sharing 
and thrift-and-savings plans, according 


_to the needs of each organization. An 


eye-catching illustration in full color 
shows income checks floating down past 
a background of recreations — fishing. 
gardening, golf, sailing and travel. 


In connection with establishing its 
two Common Trust Funds on Septem- 
ber 1. Nashville Trust Co.’s ad, “WHy 
Two Funps” explains that one will be 


BALANCED 





COMMON TRUST FUND 1 COMMON TRUST FUND 2 


invested in stocks and the other in 
bonds and mortgages, and that they will 
provide “diversification in the invest- 
ment of smaller trust funds.” 


“BUT WE LIKE TO TALK OVER ESTATE 
PROBLEMS a Worcester (Mass.) County 
Trust Co. ad assures the reader. It ex- 
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plains that an estate owner had been 
apologetic because he sought informa- 
tion on a minor matter related to his 
estate. Understanding the estate prob- 
lems and needs of people increases the 
bank’s experience and makes possible 
better service to its customers, the ad 
explains. 


The question “Can I consuLT First 
NATIONAL OFFICERS ABOUT MY PERSONAL 
FINANCES?” leads into one of First Na- 
tional Bank of Birmingham’s ads in its 
series entitled, “Answering your ques- 
tions about your bank.” The text ex- 
plains that the officers are often able to 
give helpful counsel and mentions typi- 
cal situations —- managing a bank ac- 
count, keeping a budget, handling se- 
curities —- and that this service is with- 
out obligation. “To those who have 
sizable estates or who may be confront- 
ed with more complicated financial 
problems,” it continues, “the services 
of our trust department are available at 
a modest fee.” 


“WHAT CAN IT DO FOR ME?” asks the 
man pictured in an ad from Safe De- 
posit & Trust Co. of Baltimore. He is 
referring to trust company service, and 
the bank answers by detailing its in- 
vestment management service and com- 
menting “this is only one of many ways 
in which trust company service can be 


helpful.” 


Booklets 


“DANGEROUS FALLACY,” a folder put 
out by Union Trust Co. of the District 
of Columbia, describes in 12 brief and 
illustrated paragraphs the possible mis- 
fortunes which may attend the custom 
of having “jointly-held property,” and 


the advantages, as well as necessity, of . 


a well-planned will. Number 5, headed 
“Consider the Stumbling Blocks,” tells 
the reader, “Joint ownership does not 
eliminate taxes. Federal estate taxes are 
incurred, depending on the size of the 
estate. Federal gift tax may be incurred. 
and if the survivor sells jointly-held 
property, possibly a larger capital gains 
tax.” Number 8 — one of the shortest 
—— states that “In the case of a divorce 
or other disagreement. this arrangement 
may have serious consequences.” 


An “InTestacy WHEEL” currently 
distributed by Canada Trust Co., Tor- 
onto, explains what happens in Ontario 
if one dies without a will and leaving 
(a) wife and parents, (b) child or 


children only, (c) no wife. children or 
parents, (d) wife only, (e) wife and one 
child, (f) wife and two or more chil- 
dren. The reader simply turns the disk 
and the answers appear in the windows 
of the cover. On the opposite side a 
window reveals successive paragraphs 
suggesting that a will be planned with 
the assistance of the trust officers and 
be drawn by a lawyer. 


“REPORT ON THE FuTuURE.” an 8-page 
leaflet distributed by Pensylvania Com- 
pany for Banking and Trusts, Philadel- 
phia, describes a method of watching 
one’s will in action — the revocable 
living trust. The five points dealt with 
are the disposition of income, the dis- 
position of capital at the trustor’s death, 
the use of capital for special purposes, 
the possibility of retaining control over 











gEEHOLO? 


Cover of booklet issued by National Trust 
Co., Ltd., Toronto, explaining trust ter- 
minology. 





the property, and the power to “change, 
add to, or revoke” the trust at any 
time. Another folder in use by Pennsy]- 
vania Co. is “PeENco Estate CouNseEL- 
ING SERVICE” which lists 12 “important 
questions” for the reader in planning 
his estate. 


“A MEssAGE OF IMPORTANCE TO 
OWNERS OF SECURITIES,” an 8&-page 
hooklet on custody service at Public 
National Bank & Trust Co.. New York. 
presents to the customer 14 advantages 
of this type of account. There is a page 
on what the bank will do about mort- 
gages held in a custody account, and 
the whole is illustrated with pencil 
sketches and given an attractive, dark 
green cover. The recent issues of Public 
National’s “Trust Thought of the 
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Month” folder are devoted to details 
of will making, each discussing in a 
direct manner certain related aspects, 
and each pointing out the importance 
of the attorney. No illustrative material, 
but brief and straight to the point. 


“PERSONAL TRUST DEPARTMENT SER- 
VICES,” a copyrighted brochure of Phil- 
adelphia National Bank, provides a de- 
scription of 12 different services offered 
by the department, together with an 
introductory statement about the scope 
and flexibility of service and the method 
of determining Standard 
charges are stated for investment man- 


charges. 


agement, trusts, and estate settlement, 
and two tables show how tax-deducti- 
bility of charges cuts the net cost for 
various sizes of taxable income or es- 
tates. 


A booklet on custodian service cur- 
rently in use at Bankers Trust Co., New 
York, has an ingenious cover design. 
The title — “How you benefit from a 
Custodian Account at Bankers Trust”— 
is printed in white on a blue _back- 
ground, both superimposed upon a 
background simulating newsprint with 
one column highlighted. That column 
head reads, “Much Investor Loss Laid 


oo W: have come a long way in our trust 


department in the past year, and 


no small part of our success is due to your 


promotional work. 


“I think we have laid the groundwork for 


some excellent results in the future. 


“Your newspaper advertisements, plus the 


direct mail, are breaking down sales resis- 


tance, as well as leading people into our bank 


for further information on estates. 


“T like to think it is because of the fine 


promotional work.” 


* 


Without obligation, ask for a mail demonstration 
of a trust promotion program 
that should be a_ profitable 
investment for your bank. 


* 


THe Purser CoMPpany 


CHATTANOOGA, TENNESSEE 


NEW YORK 
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to Oversights.” Four pages explain why 
custodian service is needed and another 
four tell how it works. 


Forums 


An estate planning forum was con- 
ducted in September by Deposit Guar- 
anty & Trust Co. of Jackson, Miss., for 
the Hinds County Bar Association, the 
Jackson Chapter of Life Underwriters 
and the Jackson Chapter of Certified 
Public Accountants. The meeting began 
at 4:30 p.m., lasted till 6:45 and was 
followed by dinner. So many questions 
followed the address of Joseph Tracht- 
man, New York attorney and New York 
legal editor of Trusts anp Estates, 
that a 40-minute extension of the ques- 
tion period was conducted after the 
dinner. Approximately 350 invitations 
were sent out, 260 attended the meet- 
ing and 220 remained for the dinner. 
Noel L. Mills, trust officer of the bank. 
commented that “the forum was very 
favorably received by the groups and 
we are planning to have a similar forum 
next year, as we are of the opinion this 
is one of the best ways of building good 
will among them.” 


The Seventh Annual Seminar on Es- 
tate Analysis in Columbus, 0O.., 
sponsored recently by the Columbus 
Chapter of Chartered Life Underwriters. 
This open forum on estate analysis was 
addressed by Wayne J. Graf. vice presi- 
dent of Ohio National Bank. Warren T. 
Hackett, vice president and trust officer 
of Huntington National Bank. and Ro- 
bert J. G. Morton. trust officer of City 
National Bank & Trust Co. 


A Women’s Finance Forum spon- 
sored by Princeton (N.J.) Bank & 
Trust Co. is running currently on the 
four Thursdays of October. The ad- 
dresses are being given by four well 
known forum speakers: Catherine B. 
Cleary, Marion Stevens Eberly. Dorothy 
Williams, and Nancye B. Staub. 


was 


A series of educational seminars for 
business and professional men and 
women will be conducted this year b) 
Stamford (Conn.) Trust Co.. beginning 
with an October 15 meeting for attor- 
neys. The series is a follow-up on the 
program of exhibits, tours, and forums 
initiated several years ago. 


A series of five meetings in 4 
Women’s Finance Forum have been an- 
nounced by Midland National Bank of 
Billings, Mont., to be held between Octo- 
ber 20 and November 19. Two of the 
meetings will be addressed by bankers, 
two by attorneys, and one by an insur- 
ance teacher. 


TRUSTS AND EsTaTES 


Los 4 


CH 


Osca 
chan 


Ange 


Den\ 
U: 
N. 


; now 


Lonc 
I. M 
M. | 


Chic 


visic 





grat 
Cud 
dep: 
Chi 
L 
N 


in ¢ 
Ma! 


hea 
com 
rad 
194¢ 
Chi 

P 


Bos 


Oc 





h 


‘< 


ar- 
for 
he 
PTs 


ns 
ht- 
rk 


pS: 
he 
ns 
et- 
oT, 
ik. 
r) 

nd 
m 


| Denver 








TRUST PERSONNEL CHANGES 


CALIFORNIA 


Los Angeles Victor H. Rossetti, president since 
FARMERS & MER- 1931, elected chairman of the board 
CHANTS NAT’L BANK of directors and chief executive offi- 

cer, and succeeded as president by 

Oscar T. Lawler, executive vice president. Farmers & Mer- 

chants is the 73rd largest U. S. bank and the oldest in Los 

Angeles. 


COLORADO 


See LaSalle National Bank, Chicago. 
UNITED STATES 
NATIONAL BANK 


CONNECTICUT 


New London Upon merger of the National Bank 
HARTFORD NATIONAL of Commerce into Hartford National 
BANK & TRUST Co. (see report last month, p. 668), a 

branch of the trust department is 


| now operated at the Commerce office, 250 State Street, New 


London, with the following assistant trust officers: Clark 
I. Moseley (in charge); Frederick J. Smith, and Miss Elsie 
M. Fletcher. 


ILLINOIS 


Chicago William B. Cudahy advanced to vice 
AMERICAN NATIONAL president in charge of security anal- 
BANK & TRUST Co. ysis and research; Luther C. Dilatush 

to asst. vice president, investment di- 

vision; and Edwin C. King appointed asst. trust officer. A 





WILLIAM B. CUDAHY 
Chicago 


R. C. WHITSETT, JR. 
New head of Trust De- 
partment, Bank of Cali- 
fornia, San Francisco, 

reported last month. 


L. C. DILATUSH 
Chicago 


graduate of Harvard U. and Northwestern U. Law School, 
Cudahy has been in the investment division of the trust 
department. Dilatush was previously an investment officer. 


Frank G. Price elected trust officer 
and head of the corporate trust divi- 
sion of the trust department, having 
resigned recently as asst. trust officer 
in charge of operations in the corporate trust department of 
MANUFACTURERS TRUST Co., New York, N. Y. 

Also at LaSalle, Robert J. Avery named trust officer and 
head of the investment section of the trust department. Avery 
comes from UNITED STATES NATIONAL BANK, Denver, Colo- 


rado, where he had been in the investment department since 
1946. 


Chicago 
LASALLE 
NATIONAL BANK 


Chicago 
PULLMAN TRUST 
& SAVINGS BANK 


Joseph M. Long, head of the trust 
department, advanced to vice presi- 
dent and trust officer. 


MASSACHUSETTS 


Boston 
ROCKLAND-ATLAS 
NATIONAL BANK 


John J. Leahy appointed vice presi- 
dent in charge of the trust department, 
succeeding Robert H. Gremley who 
resigned to accept the presidency of 
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FirsTt-AUBURN TRUST Co., Auburn, Maine; S. Eliot Hunter 
promoted to trust officer. Leahy is a member of the Massa- 
chusetts Bar and has been with the trust department for 
twenty years. 


MICHIGAN 


C. Hubbard Kleinstuck, president, re- 
ceived the new title of executive chair- 
man, while Merrill W. Taylor was 
named vice chairman and trust officer, 
and Mark B. Putney elevated to president. Taylor will con- 


Kalamazoo 
First NATIONAL 
BANK & TRUST Co. 





M. W. TAYLOR 


Kalamazoo 


MERWIN S. JENKINS 
New York 


JOHN J. LEAHY 
Boston 
tinue in active charge of the trust department, and as vice 
chairman will have additional duties in over-all operations 
and establishment of policies. He has been with the bank 
since graduation in 1928 from the U. of Michigan, most of 
the time in the trust department. 


Miss R. Aloise Champoux appointed 
asst. trust officer. An attorney, Miss 
Champoux has practiced in Muskegon. 


Muskegon 
HACKLEY UNION 
NATIONAL BANK 


MISSISSIPPI 
Jackson Ernest J. Barber became trust officer, 
COMMERCIAL BANK having recently resigned as vice presi- 
& Trust Co. dent and trust officer of First NaA- 


TIONAL BANK in Dallas, Texas. He has 
also served approximately 25 years with the Federal Reserve 
Bank of Atlanta, Ga., and Dallas. 


MISSOURI 
St. Louis Ethan A. H. Shepley, Jr., appointed 
BOATMEN’S asst. vice president in the trust de- 


partment. Since 1949 he had been 
associated with the law firm of Shep- 
ley, Kroeger, Fisse & Shepley. 


NATIONAL BANK 


NEW YORK 


Mervin S. Jenkins elected a _ vice 
president in the trust department. 


New York 
CoRN EXCHANGE 
BANK TRUST Co. 


New York Earl S. MacNeill, vice president in 
IRVING charge of trust new business, has 
Trust Co. been named head of the trust depart- 


ment, succeeding George A. Murphy, 
transferred to the loan administration division. Mr. MacNeill 
is immediate past chairman of the American Bar Associa- 





we 


G. K. GEARHART 
Philadelphia 


R. K. JOHNSTON 
Toronto 


E. S. MACNEILL 
New York 
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Philadelphia 
SECOND 
NATIONAL BANK 


Girard K. Gearhart appointed trust 
officer, having resigned from the trust 
department of PHILADELPHIA Na. 
TIONAL BANK. A graduate of Temple 


tion’s Section of Real Property, Probate and Trust Law, 
and chairman of the Committee on Trust Information, Trust 
Division, American Bankers Association. 


New York See Chicago—LaSalle National Bank. 
MANUFACTURERS . U. School of Business Administration, Gearhart received his 
Trust Co. Master of Arts Degree in 1941. 

Rochester John W. Remington, executive vice 


LINCOLN ROCHESTER president, elected a director. Reming- TENNESSEE 





Trust Co. whe - — a ae Trust Chattanooga J. Ralston Wells promoted from asst, 
a See Ses ae AMERICAN NATL. trust officer to trust officer. He was 
ion, BANK & Trust Co. formerly a national bank examiner. 
NoRTH CAROLINA 
Hendersonville John L. Brown, assistant cashier, ap- WASHINGTON 
rex c sea of the trust department ~ Everett James A. Simonton, attorney, succeeds 
UST LO. of the Company. EVERETT TRUST & the late D. Wayne Gallagher as trust 
OHIO SAVINGS BANK officer, and will specialize in estate 
lanning. 
Mansfield W. B. Crider named treasurer and . ” 
RICHLAND trust officer. 
Trust Co. CANADA 
PENNSYLVANIA Toronto R. K. Johnston appointed assistant 
Bellefonte William Monsell, Jr., electled asst. MONTREAL general manager because of increased 
BELLEFONTE trust officer and asst. secretary. Trust Co. expansion of the company’s business in 
Trust Co. Ontario. 


PO POOP OOPDODOOODDOODODOOODODOOODODD 


TRUST 
EMPLOYMENT EXCHANGE 


S 






Y3DdDdOODD 





Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to Trusts and Estates, 50 East 42nd 
St., New York 17, N. Y., attention 


experience in trust and estate administra- 
tion, estate planning, income taxation, 
general investment and real estate 
knowledge, desires position with bank 
or other institution. 310-4. 


Massachusetts bank needs trust execu- 
tive with customer contacts and experi- 
ence in investments and trust administra- 
tion. See ad below. 


Attorney, 43, former California law 
school dean, teacher of trusts, estates 





will vote on the merger October 19th. 
The new name will be MERCANTILE-SAFE 
DEpPosITt TRusT Co. 


Cincinnati, Ohio—WESTERN BANK & 
Trust Co. and branches liquidated vol- 
tarily and assets were assumed by FIFTH 
THIRD UNION TRUST Co., July 31. 


Philadelphia, Pa.x—NATIONAL BANK OF 
GERMANTOWN & TRUST Co. was merged 
into GIRARD TRUST CORN EXCHANGE 
BANK under the title of the latter, effec- 
tive September 11. 


Employment Exchange and code and wills with seventeen years experi- 

number. ence as counsel to investment depart- Philadelphia, Pa.—Shareholders and 
ai , ‘ ment of life insurance company, desires the Comptroller of the Currency ap- 

Trust administrative assistant, 29, 


with college degree and over five years 
experience, lately with $200 million de- 
partment, would like to join trust de- 
partment in Southern California. 310-1. 


Attorney, 36, law professor with gen- 
eral experience and now completing third 
year of estate planning research, desires 
position emphasizing estate planning. 
310-2. 


Young attorney with considerable pro- 
bate experience with leading Midwestern 
law firm seeks trust department position 
in Southwest or South. 310-3. 


Attorney, 39, degree in business ad- 
ministration, with both bank and legal 


Opportunity for 
TRUST EXECUTIVE 


A progressive bank in Eastern Massachu- 
setts is seeking a Trust Department Execu- 
tive with customer contacts, having expe- 
rience in investments and trust adminis- 
tration; one within an age group of 35-42 
years. This opening will provide an excel- 
lent opportunity. Send resume with first 
letter 

Box H-310-5, Trusts and Estates 

50 East 42nd St., New York 17 





714 Bark PROCEEDINGS 


administrative position with bank, trust 
company or financial institution prefer- 
ably, but not necessarily, on Pacific 
Coast. 39-3. 


Trust officer, 34, with business admin- 
istration degree and special experience 
in corporate trusts and familiarity with 
management of oil, farm, residential and 
commercial properties, is available for 
progressive trust institution. 39-4. 


A A A 


MERGERS, LIQUIDATIONS 


Indianapolis, Ind. — MERCHANTS NaA- 
TIONAL BANK and the INDIANA TRUST 
Co., have consolidated under the title of 
MERCHANTS NATIONAL BANK & TRUST 
Co., effective September 30. 


Wichita, Kans.—WHEELER KELLY HAG- 
NY TrRusT Co. has voluntarily liquidated. 


Baltimore, Md. — Directors have ap- 
proved merger of two of Baltimore’s old- 
est banks into a single institution with 
total resources of about $100 million. 
Stockholders of the MERCANTILE TRUST 
Co. and the SAFE Deposit & TruST Co. 


proved merger of PHILADELPHIA NATION- 
AL BANK and FIRST NATIONAL BANK 
OF CONSHOHOCKEN, effective September 
25. 

Houston, Texas—FiIrRst NATIONAL BANK 
and the SECOND NATIONAL BANK have 
abandoned plans for a merger, “in the 
best interest of both banks.” 


A A A 
IN MEMORIAM 


WILLIAM A. ELDRIDGE, vice chairman 
of the board of trustees and head of 


personal trust department, THE HANOVER F 
BANK, New York. 


JOHN R. GOODE, trust officer of WYOM- | 
ING NATIONAL BANK, Wilkes-Barre, Pa. 


ALBERT C. MANN, trust officer of SEC 
OND NATIONAL BANK, Philadelphia. 


Louris A. McCrys Le, retired vice presi- 
dent and trust officer of CROCKER FIRST 
NATIONAL BANK, San Francisco. 


H. Grecory MILLER, asst. trust officer 
of Ciry BANK FARMERS TrRusT Co., New 
York, N. Y. 


JOHN A. SHEETZ, trust officer of CLEVE 
LAND TRustT Co., Cleveland, Ohio. 
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DIRECTORS 


EDWIN J. BEINECKE 
Chairman, The Sperry & Hutchinson Co. 


CLINTON R. BLACK, JR. 
President, C. R. Black, Jr. Corporation 


EDGAR S. BLOOM 
Director, New York and Cuba 
Mail Steamship Company 


ALVIN G. BRUSH 


Chairman, American Home 
Products Corporation 


CHARLES C. CLOUGH 
Administrative Vice-President 


LOU R. CRANDALL 
President, George A. Fuller Company 


CHARLES A. DANA 
Chairman, Dana Corporation 


HORACE C. FLANIGAN 
President 


JOHN M,. FRANKLIN 


President, United States 
Lines Company 





JOHN GEMMELL, JR. 
Clyde Estates 


PAOLINO GERLI 
President, Gerli & Co., Inc. 


JOHN L. JOHNSTON 
Director, Phillips Petroleum Company 


OSWALD L. JOHNSTON 
Simpson Thacher & Bartlett 





KENNETH F. MacLELLAN 
President, United Biscuit Company 
of America 


JOHN T. MADDEN 
President, Emigrant Industrial 


Savings Bank 


JOHN P. MAGUIRE 


President, John P. Maguire & 
Co., Inc. 


GEORGE V. McLAUGHLIN 


Vice Chairman 
Triborough Bridge and Tunnel Authority 


C. KR. PALMER 
Director, Cluett Peabody & Co., Inc. 


GEORGE J. PATTERSON 
President, Scranton & Lehigh 
Coal Co. 


WILLIAM G. RABE 
Chairman, Trust Committee 


HAROLD C. RICHARD 
New York City 


HAROLD V. SMITH 


President, Home Insurance Co. 


L. A. VAN BOMEL 


Chairman, National Dairy 
Products Corporation 


HENRY C. VON ELM 


Honorary Chairmaa 





GEORGE G. WALKER 
President 
Electric Bond and Share Co. 
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MANUFACTURERS 
TRUST COMPANY 


Cash and Due from Banks . . 
U. S. Government Securities . . . 


Condensed Statement of Condition 
September 30, 1953 


RESOURCES 


$ 758,266,534.85 
750,865,789.98 


U. S. Government Insured F. H. A. 


Ps kc a a Re 
State, Municipal and Public Securities 
Stock of Federal Reserve Bank 
Other Securities . . ..... 
Loans, Bills Purchased and Bankers’ 

Acceptances . . . .. ss « 
ge ee 
Banking Houses . . . 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


Capital 
Surplus 


Undivided Profits . 


77,849,118.10 
133,761,880.48 
4,511,700.00 
*26,800,048.77 


1,008,844,795.73 
12,560,194.18 
14,371,004.58 
11,950,590.38 
7,003,720.80 


$2,806,785,378.15 


LIABILITIES 


. $ 50,390,000.00 
100,000,000.00 
27,291,407.78 $ 177,681,407.78 


. . . . 


Reserves for Taxes, 


Unearned Discount, Interest, etc. . 
Dividend Payable October 15, 1953 
Outstanding Acceptances ' 
Liability as Endorser on Acceptances 

and Foreign Bills . . . .. . 


Other Liabilities . . . .... 


ee ae eee 


22,258,445.45 
1,763,650.00 
12,670,547.26 


16,588,980.04 
1,960,112.48 
2,573,862,235.14 


$2,806,785,378.15 


United States Government and other Securities carried at $157,788,229.40 are pledged to 
secure public funds and trust deposits and for other purposes as required or permitted by law. 


Head Office: 55 Broad Street, New York City 


MORE THAN 100 OFFICES IN GREATER NEW YORK 


Member Federal Deposit Insurance Corporation 
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INTENT OF THE TESTATOR 


Guides Used by Courts in Construction 


HE INTENT OF THE TESTATOR PRE- 
¢ ja actually only a single aspect 
of a much larger problem—the problem 
of the interpretation of the meaning of 
words. There is, of course, a sense in 
which every written document—statute. 
will, contract, what-not.—requires in- 
terpretation. For the words of every 
operative document arg symbols, which 
must be applied somewhere, and by 
someone, to specific external circum- 
stances. We are not concerned here 
with interpretation in that sense, but 
with the cases in which a meaning must 
be attributed to words which are at 
least ambiguous, and with those other 
cases in which the words of a document 
must be applied to circumstances which 
probably escaped the attention of the 
author. 


I would suggest that we consider for a 
moment the related problem of statu- 
tory interpretation. There is no history 
of the interpretation of written docu- 
ments which reports chronological 
parallels and differences in judicial 
attitudes toward the interpretation of 
statutes and the interpretation of wills. 


Except for a rather brief period at 
the outset, however. the search for the 
intention of Congress was, until rather 
recently, quite restricted. In 1925, Mr. 
Justice Holmes, in the course of inter- 
preting an act of Congress, qualified his 
examination of earlier statutes dealing 
with the same subject with the caution 
—If it be legitimate to look at them.” 
But the pressure of the availability of 
materials, in the form of reports of 
committees and of debates which were 
both relevant and persuasive, could 
hardly be resisted by judges confronted 
with the necessity of deciding. The re- 
sult is familiar. The use of committee 
reports and congressional debates is 
now commonplace in the interpretation 
of Federal statutes. 


Perhaps the process of exhausting all 
of the relevant evidence in the search 
for legislative intent has gone too far. 
There is a literal sense in which any 
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HON. WALTER V. SCHAEFER 


Chief Justice, Supreme Court of Illinois 


search for the intention of a legislative 
body is illusory. Any effort to ascribe 
to the many members of a legislative 
assembly a common purpose about a 
matter not clearly expressed must pro- 
ceed always in an atmosphere of un- 
reality. An individual testator may be 
eccentric, but the legislator frequently 
seems to acquire the characteristics of 
a prima donna along with his certificate 
of election. If the search for the state 
of mind of a single testator lacks the 
esoteric quality of the quest for legisla- 
tive intent, there is comfort in the 
reflection that earthiness is not wholly 
undesirable in the law. 


Behind the Will 


The nature of the inquiry is the same 
in the case of wills as in the case of 
statutes. The problem is the ascertain- 
ment of the meaning of words. And be- 
hind the words in each case there lies 
the meaning of the author. The two are 
not identical. Various terms have been 
used to distinguish between them. Wig- 
ram spoke of the difference between 
“what the testator meant.” and “what 
is the meaning of his words.” Baron 
Parke used the terms “intent” and 
“meaning,” while Wigmore speaks of 
the “will” of the draftsman. and the 
“sense” of the document. Albert M. 
Kales spoke of the “inducement” op- 
erating upon the mind of the author. 
on the one hand, and the meaning of 
his words as used by the writer on the 
other. Each of these distinctions is 
readily applicable, either to a will or to 
a statute. 


Despite the close similarity of the 
inquiry involved in the interpretation 
of wills to that which is required in the 
interpretation of statutes, judicial atti- 
tudes toward the two problems have 
differed. The scope of inquiry in the 
case of wills has always been much 
narrower. The early English judges re- 
garded wills in an unfriendly light. The 
will was an alien institution, an inter- 
loper from another legal system which 
deprived the heir of what was justly his. 


The requirement that a will be written 
and its execution accompanied by pre. 
scribed formalities combined with the 
prevailing rigid approach toward the 
meaning of words to produce a judicial 
attitude of uncompromising sternness. 


Guides for Judge 


Let us turn now to an appraisal of 
the materials which are available to a 
judge who must determine the intent of 
a testator. There is less difference than 
might be anticipated. it seems to me. 
among the governing principles in our 
many jurisdictions. Starting with the 
will itself, we meet at once the restric 
tive rule that there may be no resort to 
extrinsic evidence if the meaning of the 
will is plain. That rule. as Professor 
Joseph Warren has pointed out, is 
happily of diminishing significance. In 
its heyday, it was applied even to an 
obvious error in the description of prop- 
erty. If the testator described land in 
Section 21, and there was land in that 
section which answered the particular 
description, the will had a plain mean- 
ing. Extrinsic evidence which estab- 
lished that the testator owned no land 
in Section 21, but did own land in 
Section 22 which otherwise answered 
the description, was excluded. If it was 
possible to apply the words of the will 
to external circumstances. they must be 
so applied, regardless of the complete 
frustration of the testator’s obvious in 
tention which frequently resulted. 


So ran the rule, and great were the 
legal battles fought around it. In the 
main, it seems to me, those battles now 
belong to history. Certainly so far a 
the identity of the testator’s property 
and the identity of his legatees are con- 
cerned, extrinsic evidence is now get- 
erally admissible. 


It is frequently possible to ascertain, 
or fairly infer, intention from the ar 
rangement of the will, the context of 
the ambiguous statement, and a host of 
similar intrinsic indications. It has been 
suggested that when a judge wishes 
to avoid precedent, his clearest course 
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js to confine his inquiry to “the four 
corners of the will.” If there be truth 
in that suggestion, it is also true that 
a purpose sufficiently clear to dispel 
ambiguity can frequently be found with- 
in the instrument itself. 


Application of Canons 


Turning now to aids to interpretation 
apart from the will itself, we find two 
types of canons of construction. The 
first category consists of generalized 
canons which rather closely resemble 
the familiar rules of statutory construc- 


tion such as ejusdem generis. expressio 


Minot aoe 


unius, and the like. Illustrative are these: 
“There is a presumption against 
intestacy.” 


“Where there is room for construc- 
tion, that meaning will be adopted 
which favors those who would inherit 
under the intestate laws.” 


“As between two _ irreconcilable 
parts, the latter prevails.” 


In my opinion, the decision of a case 
rarely, if ever, has actually turned upon 
the application of these canons. They 
are too general in character. and too 
often they are self-contradictory, as 
in the case of the one canon disfavoring 
intestacy and its competing brother 
which favors the heir at law. Some of 
them, like that which tells us that the 
last expression controls earlier ones, 
seem completely divorced from reality 
—for I suspect that everyone who has 
drafted a document realizes that the 
position of a phrase at the beginning 
or at the end of a document does not 
necessarily correlate at all with the 
thought process of the draftsman. 


While I should urge you to put not 
your faith in these rubrics, yet I can- 
not conscientiously say that an advo- 
cate must entirely ignore them. For if 
they have no other virtue, they may 
afford a basis for rationalizing a result 
actually reached on other grounds. That 
function may be important. From the 
perspective particularly of a judge of 
a reviewing court, who must ordinarily 
express in writing the reasons for the 
result he reaches, all cases have a single 
common denominator. They may be 
dull and routine, or they may be 
sprightly and full of challenge, but all 
of them call for disposition by opinion. 
So it is the couse of wisdom, perhaps, 
for the advocate to suggest the avail- 
ability of canons of this type to a re- 
Viewing court. 


Rules of Property 


The other class of canons of con- 
struction fix the meaning ordinarily 
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given to specific and recurrent types of 
bequests. They are frequently regarded 
as rules of property law. Basically thev 
rest upon the desire for certainty which 
has so greatly influenced our real prop- 
erty law. As Professor Gray put it, 
speaking of cases for which the testator 
had not explicitly provided, “It may 
be as well that there should be fixed 
rules, as there are for descent in cases 
of intestacy.” Professor Atkinson has 
said: 
“To say that we arrive at the test- 
ator’s intention by rules of construc- 


tion is purely fictitious. Rather the 
process is the elastic application of 


the rules of construction to the in- 
complete data of the testator’s in- 
tention in order to reach a fair and 
desirable result in accordance with 
the various policies behind the rules 
of construction.” 


] should like to underscore his refer- 
ence to the policies which underlie these 
rules. There is here a large area avail- 
able for constructive scholarship and 
effective advocacy. More work is needed 
of the kind done by Daniel M. Schuyler 
in his article in 46 Illinois Law Review, 
in which he re-examined the old rule 
which favors the early vesting of estates 
in terms of relevant tax and other con- 
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siderations of current significance. And 
in the domain of advocacy, the impor- 
tance of policy considerations in the 
“elastic” application of rules of con- 
struction must be clear to every lawyer. 


Extrinsic Evidence 


The remaining kind of material avail- 
able to a judge is evidence extrinsic to 
the instrument. Unless barred by the 
“plain meaning” rule, which as we have 
noted is now of diminished significance, 
evidence is admissible as to the nature 
of the testator’s property and its ex- 
tent, and as to his relatives and his feel- 
ings toward them. 





Indeed, as Wigmore says, all relevant 
evidence is admissible excepi the direct 
statement of the testator as to his in- 
tent. Of course no evidence is more 
highly relevant than that which is thus 
excluded. It is the very type of evidence 
so eagerly sought and so heavily relied 
upon in the interpretation of legislation. 
Exclusion here rests upon the danger 
that the testator’s informal written or 
oral expression will compete directly 
with the expression in his will, and so 
nullify the policy which underlies the 
requirement of formality in the execu- 
tion of a will. 


The evidence which is admissible 
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may, however, be of great persuasive. 
ness even though the direct expression 
of intent is excluded. The gap betwee 
the admitted and the excluded is no 
wide. The inference which flows fron 
evidence of the testator’s feeling for 4 
legatee to the meaning of the testator i 
using the words which he did use in the 
will is natural and direct. But this same 
evidence also almost inevitably suggests 
what the testator intended to say, but 
did not put into words, and so furnishes 
the basis for argument addressed to the 
equities of the case. 


No Logarithms 


These then are the materials upon 





which the judge must base his decision: 


the words themselves, read in the light 
of rather flexible rules of construction 
which themselves rest upon policy con 
siderations of varying vigor. and read 
also in the atmosphere in which they 
were written. 


I wish that I could tell you the pref 


cise significance of each of these in-f 
gredients, but I cannot. Mr. Justicef 


Frankfurter has pointed out that there 
are no tables of logarithms available in 
the construction of Statutes. There are 
none here, either. For quite apart from 
the fact that the relative weights of the 
various ingredients obviously must 
differ from case to case, the exact pro- 
cess can hardly be captured in a single 
case. Analysis in retrospect. even of 
one’s own decisions, is not, I suspect. 
completely reliable. Contemporaneous 
analysis might well carry its own dis 
tortions, greater or less. 


I can offer no suggestion other than 
the concept suggested by Mr. Charles 
P. Curtis, of the Boston Bar, who has 
likened the role of a court in interpret: 
ing a document to that of a literary 
critic. And I would add the standards 


ee ERE ROR a Se Be ee ge ee ee 


of the judge as critic in this instance f 


are the facts of the particular cas. 
measured against the existing body of 


the law which has come down through f 


the ages, and most particularly, !f 
think, measured against the policy cot 


siderations which have given birth to, 
and nourished, that body of law. 


A A A 


ToBEY LEFT $20,000, 
No WILL 


Senator Charles W. Tobey, who died 
July 25, left a personal estate of $20,000. 
The Senator died without a will, an¢ 


his two sons will act as administrator 
his widow having waived all interests "fF 


the estate. 
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DEVIATIONS FROM TERMS OF WILL 


Conditions Under Which Courts Allow Departure 


y_ INCREASING FREQUENCY DUR- 
ing the past several years members 


of the bar have been faced with the 
legal principles involved in obtaining 
court authority to permit a trustee to 
deviate from the express terms of a 
will.’ Likewise, professional trustees are 
cognizant of the problems of the pres- 
ent day beneficiaries, as is indicated by 
an article entitled “Distressed Benefici- 
aries.”* The subject might be said to 
be of international concern, as evidenced 
by two quite recent items in legal pe- 
riodicals of Great Britain.® 


The basic considerations in obtaining 
court authority to depart from the ex- 
press terms of a will are threefold: 


First, it is established law that in the 
absence of court authority to the con- 
trary, a trustee is required to admin- 
ister a trust strictly according to its 
express terms,* although under condi- 
tions which have changed materially 
since its inception. It is not within the 
province of the trustee to determine the 
necessity of departing from the terms 
of a trust, nor the extent and manner 
of so doing. That determination must 
be made by the court.® Two exceptions 
to this general rule are when the trust 
agreement calls for an illegal act or, 
in an extreme emergency, when the 
trustee has no opportunity to obtain 
court approval before acting.® 


Sec. 54 Am. Juris., “Trusts,” Secs. 284-286; 
Bogert, The Law of Trusts and Trustees, Vol. 3, 
Secs. 561, 562, 681 and 1002; Nossaman, Trust 
Administration and Taxation, Secs. 422, 437 and 
553; Scott, The Law of Trusts, Vols. 2 and 3, 
Secs. 166-169, 335, 336 and 381. Compare, Modifi- 
cation of Alimony Decree, 18 A. L. R. (2) 10; 
also Separation Agreements and Changed Condi- 
tions, 25 St. Johns Law Rev. 1 (1950). 


2Trusts and Estates, April 1950. 


3**Power of the Court to Vary Trusts,” 214 Law 
Times 200, Oct. 17, 1952; “Variation of Trusts,” 
102 Law Journal 663, Nov. 28, 1952. 


‘Scott, The Law of Trusts, Vol. 2, Secs. 164 and 
186. Also see “A Statement of Principles of Trust 
Institutions” 
(1938), Art. III, Sec. 1 and Art. IV, Sec. 2. 

5SRestatement of the Law of Trusts, Sec. 167, 
Comment (d) and Sec. 186, Comment (c). St. 
Louis Union Trust Co. v. Ghio, 240 Mo. App. 1033, 
222 S. W. 2d 556, 560-1 (1949). 


*Restatement of the Law of Trusts, Secs. 166 
and 167(c). 
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The second basic consideration in ob- 
taining such court authority is that 
courts are reluctant to assume the role 
of rewriting a will by substituting their 
judgment for that of its creator at every 
suggestion by a trustee or beneficiary 
of a plan of administration thought to 
be better than the plan originally desig- 
nated.* However, courts in proper cases 
will recognize the principle of the au- 
thority of an equity court to “control 
the administration of a trust so as to 
effectuate its avowed purpose, particu- 
larly when changing circumstances 
would otherwise defeat it.’’® 


The third and vital consideration is a 
determination of just what are the 
changed circumstances or conditions in 
a given case that will move a court to 
grant permission to depart from the 
terms of a trust. According to Sec. 167- 
(1) of the Restatement of the Law of 
Trusts, permission to deviate from a 
term of the trust will be granted “if 
owing to circumstances not known to 
the settlor and not anticipated by him 
compliance would defeat or substanti- 
ally impair the accomplishment of the 
purposes of the trust.” A similar broad 
statement of this legal principle has 
been made the law of New Hampshire 
and Louisiana by statutory enactments.® 
Also, Section 19 of the Uniform Trusts 
Act, in force in many states, provides 
that a court of competent jurisdiction 
under certain conditions may relieve a 
trustee from any of the duties or re- 
strictions placed on him by the Act. 


7Cassidy v. Murray, 144 Me. 326, 328, 68 Atl. 2d 
390, 392 (1949); In re Stone’s Estate, 21 N. J. 
Super. 117, 91 Atl. 2d 1, 7 (1952); Vollmer v. 
McGowan, 409 Ill. 306, 312, 99 N. E. 2d 337, 340 
(1951). See also Glaser v. Chicago T. & T. Co., 
393 Ill. 447, 66 N. E. 2d 410 (1946). 


8In re Herzog, 301 N. Y. 127, 93 N. E. 2d 336, 
341 (1950); Burlington County Trust Co. v. Kings- 
land, 18 N. J. Super. 223, 86 Atl. 2d 815 (1952). 
See Northwestern Tele Co. v. Western Union Tele 
Co. (1950), 99 N. Y. S. (2d) 331; 10 Univ. of 
Cinn. Law Rev. 342 (1936); 20 Nebraska Law 
Rev. 133 (1941); 70 New Jersey Law Jour., pages 
37-76; Bolles v. Boatmen’s Nat. Bk., 255 S. W. 
(2d) 725 (Mo. 1953). 


*Revised Laws of N. H. (1942), Ch. 371, Sec. 4; 
La. Revised Statutes (West—1950), Secs. 9:1942 
and 9:2175. 


The statutory adoption of the Prudent 
Man Rule in many states includes a 


provision relating to the power of af 


court to authorize a deviation from the 
terms of a trust. 


Unanticipated Changes 


The changed conditions causing the 
difficulty in administering a trust may 
arise from economic reasons, political 
reasons, or reasons personal to the bene. 
ficiaries themselves. Thus. changes in 
laws, increased income taxes, govern- 
mental regulation and war time condi- 
tions may defeat or substantially impair 
a trust purpose. Likewise, inflation, de- 
pression, changes in available invest- 
ments, changes in investment yields, or 
other changes adversely affecting a loca- 
tion or an industry in which a trust 
has a substantial investment, may have 
a detrimental effect on a trust. Also, a 
change in the physical or financial con- 
dition of a beneficiary may result in the 
benefits received from the trust being 
wholly inadequate to accomplish the 
intended purpose. 


The particular classification of the 
change of condition is important in 
determining whether the change was 
known or anticipated by the testator. If 


the change is presumed to have been [ 


known or anticipated, permission to 
deviate from the terms of a trust may 
be refused.1° The change must be of 
such degree that it defeats or substanti- 
ally impairs a trust purpose or that it 


threatens a substantial loss or destruc: f 


tion of trust property. 


Often beneficiaries seek a modifica 
tion of a trust instrument merely to it- 
crease the benefits provided for them 
by the testator. These requests quile 
frequently involve situations in which 
the court is asked to wholly or parti 
ally destroy substantive rights of some 
persons for the benefit of others. This 


loBoard of Trustees v. First Citizens Bank, 28) f 


N. C. 264, 52 S. E. 2d 805, 806 (1949); Rogers * 


English, 130 Conn. 332, 33 Atl. 2d 540, 543 (1948), Bf 


147 A. L. R. 812. 
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the courts properly have refused to do™ 
developing the principle that the court 
must exercise its power with extreme 
caution and not use it for the mere con- 
venience of beneficiaries'? who seek an 


“to escape what seems to be an unde- 
sirable result.”!* 


Some requests for relief from the 
terms of a trust are made on the prem- 
ise that it is impossible to comply with 
a particular provision. The court will 
lend its aid only when convinced that 
the alleged impossibility of perform- 





UScott, The Law of Trusts, Vol. 2, Sec. 167, 
Note 20; Restatement of the Law of Trusts, Sec. 
168, Comment (d); In re Cosgrave, 225 Minn. 443, 
31 N. W. 2d 20 (1948); Hughes v. Federal Trust 
Co., 119 N. J. Eq. 502, 183 Atl. 299, 300 (1936); 
Mead v. Garrison, 406 Ill. 269, 94 N. E. 2d 172 
(1950); In re Van Deusen’s Est., 30 Cal. 2d 285, 
182 Pac. 2d 565 (1947); Ajax Electrothermic Corp. 
v. First National Bank, 7 N. J. 82, 80 Atl. 2d 
559 (1951). 


Restatement of the Law of Trusts, Sec. 167, 
Comment (b); Lent v. Title & Trust Co., 137 Ore. 
511, 3 Pac. 2d 755 (1931); Siough v. Brach, 395 
Ill. 544, 70 N. E. 2d 585 (1947). 


1364 Am. Juris., ““‘Trusts,”” Secs. 285-286; Porter 

Porter, 1388 Me. 1, 20 Atl. 2d 465 (1941); 
Reedy v. Johnson, 200 Miss. 18, 26 So. 2d 685 
(1946); Dyer v. Paddock, 395 Ill. 288, 70 N. E. 
2d 49 (1946). 


4JIn re Cosgrave’s Will, 225 Minn. 443, 31 N. W. 
2d 20 (1948). 


3 


ance actually exists.'° Then the authority 
to deviate is given either on a tempor- 
ary'® or permanent basis and to the 
extent’? that seems justified. 


Another category of cases of court 
authorization to depart from the terms 
of a trust is the family settlement group. 
There the court permits or denies a 
variation of the terms of a trust as 
appears proper.’® 


Deviation from 
Administrative Provisions 


Generally speaking, the decided cases 


Restatement of the Law of Trusts, Sec. 165; 
St. Louis Union Trust Co. v. Ghio, 240 Mo. App. 
1033, 222 S. W. 2d 556 (1949); Matter of Sinclair, 
104 N. Y. S. 2d 826, 201 Misc. 189 (1951); Matter 
of Flanagan, 107 N. Y. S. 2d 5, 199 Mise. 842 
(1951). Cf. Petition of Bowen, 68 R. I. 200, 27 
Atl. 2d 181 (1942); In re Stack’s Will, 217 Wis. 
94, 258 N. W. 324 (1935), 97 A. L. R. 316. See 
also 92 A. L. R. 157. 


’Townsend v. Schalkenbach Home for Boys, 33 
Wash. 2d 255, 205 Pac. 2d 345 (1949), and 247 
Pac. 2d 691 (1952); Low v. First National Bank 
& Trust Co., 162 Miss. 53, 188 So. 586 (1932), 80 
A i RB. 348 


1iCitizens National Bank v. Morgan, 94 N. H. 
284, 51 Atl. 2d 841 (1947); National Newark & 
Essex Banking Co. v. Osborne, 19 N. J. Super. 
175, 88 Atl. 2d 229 (1952). 

18Nossaman, Trust Administration and Tazation, 
Sec. 310; Altemeier v. Harris, 403 Ill. 345, 86 
N. E. 2d 229 (1949), Il. Law Forum (1949) p. 
173; Carter v. Kempton, 233 N. C. 1, 62 S. E. 2d 
713 (1950); Detroit Trust Co. v. Neubauer, 325 
Mich. 319, 38 N. W. 2d 371 (1949) decided under 
a Michigan statute. 


involving the principle of deviation fall 
into two classes. First, those cases affect- 
ing an administrative provision of the 
trust, such as powers of sale, investment, 
or general handling of the trust prop- 
erty. Second, those cases affecting the 
distributive provisions of the instru- 
ment, such as the amount, time and 
manner of payments of income or prin- 
cipal to the beneficiaries. The court 
will more readily permit a variation in 
administrative provisions'® than in sub- 
stantive provisions which directly affect 
the rights of beneficiaries.2° This pres- 
entation will be confined to a discussion 
of these two classes of cases and will 
not attempt to deal with such questions 
as the duty of a trustee to deviate in 
certain instances,*' his liability for dev- 
iating or failing so to do,?* or the lia- 


19Nossaman, Trust Administration and Tazation, 
Sec. 422; Creighton v. Waltman, 140 Neb. 3, 299 
N. W. 261 (1941); Pennington v. Metropolitan 
Museum of Art, 65 N. J. Eq. 11, 55 Atl. 468 
(1903); Citizens’ Nat. Bank v. Morgan, 94 N. H. 
284, 51 Atl. 2d 841 (1947). 


2°Chicago Title & Trust Co. v. Schwab, 347 Il. 
App. 233, 106 N. E. 2d 857 (1952). 


President, etc. v. Town of Hancock, 115 Vt. 
76, 55 Atl. 2d 194 (1947); Scott, “Deviation from 
the Terms of the Trust,” 44 Harvard Law Rev. 
1025 (1931). 


2Scott, The Law of Trusts, Vol. 2, Secs. 167.1 
and 167.2; 35 Virginia Law Rev. 893 (1949). 
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bility of a third person** dealing with 
the trust with notice that the trustee is 
deviating without court authority. 


Designation and Compensation of 
Trustee 


In many instances the trust instru- 
ment designates the qualifications of the 
trustee to administer the trust, such as 
stating the amount of capitalization of 
the corporate trustee. When such a trus- 
tee cannot be found and willing to act, 
the court will appoint a natural per- 
son.** Likewise, a requirement that a 
corporate trustee from a foreign state 
shall act will be dispensed with if the 
state of administration does not permit 
foreign corporate trustees to qualify.” 
Federal and county governments: have 
been permitted to take over trust prop- 
erty as successor trustees when changed 
circumstances have dictated that 
course.”® 


With respect to the bond required of 
a trustee by a will, a court refused to 
reduce the stated amount even though 
payment of the premium was becoming 
somewhat of a burden to the estate.?7 


Scott, The Law of Trusts, Vol. 2, Sec. 297.5. 


“Wilkerson v. Everett, 32 Tenn. App. 11, 221 
S. W. 2d 537 (1948). 


Smith v. Smith, 158 Fla. 628, 29 So. 2d 629 
(1947). 


*%Cone Memorial Hospital v. Cone, 231 N. C. 
292, 56 S. E. 2d 709 (1949); Trustees of Watts 
Hospital v. Board of Com’rs, 231 N. C. 604, 58 
S. E. 2d 696 (1950); see also Rush Medical College 
vw. Chicago Univ., 312 Ill. 109, 148 N. E. 4384 
(1924). 


Valley National Bank v. Hartford Accident & 
Indemnity Co., 60 Ariz. 286, 136 Pac. 2d 458 
(1943). 


If the trust instrument fixes the 
amount of compensation, the court ordi- 
narily will not permit a deviation.** 
However, when it appears that a trust 
purpose will be defeated by not pro- 
viding adequate compensation to attract 
a competent trustee or an investment 
consultant in the administration of the 
trust, a departure from the expressed 
terms has been permitted.”® 


Statutory authority may permit a 
deviation from the trustee’s compensa- 
tion fixed by a trust instrument.®® How- 
ever, such a statutory provision may 
not be relied upon when the trustee’s 
right to act is conditioned upon accept- 
ance of the designated compensation.*! 


Power of Sale 


In authorizing sales contrary to an 
express prohibition, the courts have 


Restatement of the Law of Trusts, Sec. 242, 
Comment (f); In re Loree’s Est., 24 N. J. Super. 
604, 95 Atl. 2d 435 (1953); Smith v. Stover, 262 
Ill. App. 440 (1931); In re Gifford’s Estate, 139 
N. J. Eq. 19, 48 Atl. 2d 779 (1946); In re Butler’s 
Trusts, 223 Minn. 196, 26 N. W. 2d 204 (1947); 
Doherty v. Stone, 169 Fed. 2d 965 (1948); Barry 
v. Barry, 198 Miss. 677, 21 So, 2d 922 (1945); 
161 A. L. R. 864; Curl v. Security Trust Co., 127 
W. Va. 501, 33 S. E. 2d 677 (1945), 161 A. L. R. 
855. 


Bogert, The Law of Trusts and Trustees, Vol. 
4, Sec. 975, Notes 30 and 31; In re Fidelity Union 
Title & Mtge. Gty. Co., 186 N. J. Eq. 294, 41 Atl. 
2d 392 (1945); Restatement of the Law of Trusts, 
Sec. 242, Comment (f); U. S. Nat. Bank of Port- 
land v. First Nat. Bank of Portland, 172 Ore. 683, 
142 Pac. 2d 785 and 143 Pac. 2d 909 (1943). 


s°Bogert, The Law of Trusts and Trustees, Vol. 
4, Sec. 975, Note 34; 161 A. L. R. 873; N. J. Stats. 
Ann. 3A:10-5 (1953); Phramer v. Stone, 137 N. J. 
Eq. 284, 44 Atl. 2d 504 (1945). 


Butler University v. Danner, 114 Ind. App. 
236, 50 N. E. 2d 928; affirmed 114 Ind. 236, 51 
N. E. 2d 487 (1943). 
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held that the prohibition may bind the 
trustee, but not the court in ordering 
a sale when deemed proper. The inher. 
ent power to authorize a sale has been 
found to exist and is in no way limited 
by a statutory provision that a convey. 
ance by a trustee in contravention of the 
expressed terms of the trust shall be 


void.®? 


Farms directed to be retained have 
been ordered sold when they became 
unproductive.** Business _ properties 
have been ordered sold when unprofit. 
able or rehabilitation costs were prohibi- 
tive.** Residential property will be or. 
dered sold when Federal rent controls 
or a change of neighborhoods have 
caused such deterioration as to render 
the property a liability to the trust es- 
tate.*° The heavy burden of taxes on 
real estate has been held to justify a 
sale.*® In a proper case the court will 
permit a sale of property held in a 
charitable or educational trust, although 
such sale is prohibited by the trust in- 
strument.*? 


Although an equity court has the in- 
herent power to permit a sale, the legis- 
latures of many states have conferred 
such power by specific statutory pro- 
visions.** These statutes follow a general 


82Security-First Nat. Bk. v. Easter, 136 Cal. 
App. 691, 29 Pac. 2d 422 (1934); 23 Calif. Law 
Rev. 86 (1934); Young v. Young, 255 Mich. 173, 
237 N. W. 535 (1931), 77 A. L. R. 963; 6 Temple 
Law Qrtly. 128 (1931); 35 Kentucky Law Jour. 
147 (1947); 31 Yale Law Jour. 559 (1922); 31 
Columbia Law Rev. 852 (1931); 29 Mich. Law 
Rev. 950 (1931). 


3% Adams v. Security Trust Co., 302 Ky. 287, 194 
S. W. 2d 521 (1946); Bank of Wadesboro v. Hand 
ley, 229 N. C. 432, 50 S. E. 2d 302 (1948); Cary 
v. Cary, 309 Ill. 330, 141 N. E. 156 (1923); First 
Citizens Bk. & Tr. Co. v. Rasberry, 226 N. C. 
586, 39 S. E. 2d 601 (1946); Johns v. Montgomery, 
265 Ill. 21, 106 N. E. 497 (1914); Suiter v. Me- 
Ward, 328 Ill. 462, 159 N. E. 799 (1928). 


%Hatch v. Vandiver, 248 Ala. 209, 27 So. 2d 
195 (1946); Young v. Young, 255 Mich. 173, 237 
N. W. 535 (1931), 77 A. L. R. 963; Bogert, The 
Law of Trusts and Trustees, Sec. 562, Notes 86 
and 87. 


Henshaw v. Flenniken, 183 Tenn. 232, 191 
S. W. 2d 541 (1945), 168 A. L. R. 1010; Dyer +. 
Paddock, 395 Ill. 288, 77 N. E. 2d 49 (1946), 3 
Ill. Bar Jour. 417 (1947). 


*%Weakley v. Barrow, 137 Tenn. 224, 192 S. W. 
927 (1917); Johns v. Montgomery, 265 Ill. 21, 106 
N. E. 497 (1914); Young v. Young, 255 Mich. 173, 
237 N. W. 535 (1931), 77 A. L. R. 963. 

3754 Am. Juris., “Trusts,” Sec. 449; Souther ¥. 
Schofield, 95 N. H. 379, 63 Atl. 2d 796 (1949); 
Foust v. William E. English Foundation, 118 Ind. 
App. 484, 80 N. E. 2d 303 (1948), 24 Indiana Law 
Jour. 464; Brooks v. Duckworth, 234 N. C. 549, 
67 S. E. 2d 752 (1951); Board of Education ¥. 
City of Rockford, 372 Ill. 442, 24 N. E. 2d 866 
(1939); Henshaw v. Flenniken, 183 Tenn. 232, 191 
S. W. 2d 541 (1945), 168 A. L .R. 1010; Applica- 
tion of Arms, 64 N. Y. S. 2d 693, 189 Misc. 576 
(1946). 


Ann. Laws of Mass. (1933), Ch. 203, Sec. 16; 
Rev. Laws N. H. (1942), Ch. 371, Sec. 4; Rev 
Stat Me. (1944), Ch. 95, Sec. 4 X; Vt. Stat. (Rev. 
of 1947), Title 13, Ch. 150, Sec. 3127; N. D. Rev. 
Code of 1943, Ch. 59-04, Sec. 59-0415; Laws of 
Mont. (1947), Ch. 265, Sec. 1-4; Minn. Stat. Ann. 
(1947), Ch. 501, Secs. 501.22 and 601.23; Ore 
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pattern, but variations are found as to 
the types of property which may be sold 
and the conditions upon which the au- 
thority to sell will be granted. 


If the power of sale is lacking, no 
sale can be made unless authorized by 
the court upon a proper showing.*® 
Thus, if securities directed to be re- 
tained are speculative and are endanger- 
ing the safety of principal, authority 
will be granted to dispose of them.*® Or, 
if tangible personal property is a burden 
on the estate, a sale will be ordered, 
even though it is the subject of a specific 
gift.*? 


Whether the property be real or per- 
sonal, the court will refuse to authorize 
a sale contrary to the trust terms if 
such action is not found necessary to 
preserve the trust estate, but is merely 
requested to secure an advantage for 
some beneficiary.** 


| Power to Mortgage 


The power of a trustee to mortgage 


ithe trust property is not recognized 


readily by the courts unless such power 
is expressly granted. Ordinarily a court 
will not authorize a trustee to mortgage 
trust property in contravention of the 
terms of the trust, but a proper case is 
one in which circumstances have arisen 
which were not anticipated and which 
will defeat or substantially impair a 
trust purpose if a mortgage is not 
authorized.** If mortgaging trust prop- 
erty will preserve the trust estate where 
the exercise of a power of sale will not, 
authority to mortgage will be granted.** 
Or if trust property consisting of farm- 


‘land is threatened with destruction be- 


cause of increased tax burdens, the 





Comp. Laws Ann. (1940), Title 9, Secs. 9-801 


_ and 9-806; Gen. Stats. of Conn. (Rev. 1949), Ch. 


348, See. 7022; Code of Ala. (1940), Title 58, Ch. 
6, Sec. 57; Rev. Code of Del. (1935), Ch. 117, Sec. 
4403; Ill. Rev. Stat. (1951), Ch. 22; Par. 50. See 
also Bogert, The Law of Trusts and Trustees, 


| Vol. 3, Sec. 743. 


Scott, The Law of Trusts, Vol. 2, Sec. 190.4, 
p. 1030; 57 A. L. R. 1118. 


‘Lambertville Nat. Bk. v. Bumster, 141 N. J. 
Eq. 396, 57 Atl. 2d 525 (1948). 


“Burlington County Trust Co. v. Kingsland, 18 


| N. J. Super 223, 86 Atl. 2d 815 (1952); Hendley 


v. Payne, 200 S. C. 31, 20 S. E. 2d 401 (1942). 


“(Real Estate) Johns v. Johns, 172 Ill. 472, 
50 N. E. 337 (1898); Johnson v. Buck, 220 Il. 
226, 77 N. E. 163 (1906). 


(Personal Property) In re Hart’s Est., 206 Miss. 
498, 40 So. 2d 263 (1949); Industrial Trust Co. v. 
President & Fellows, etc., 69 R. I. 317, 33 Atl. 
2d 167 (1943). 


“Scott, The Law of Trusts, Vol. 2, Secs. 191.2 
and 191.3, Note 8; Restatement of the Law of 
Trusts, Sec. 191, Comment (d); 25 Va. Law Rev. 
861 (1939); Wilkerson v. Everett, 32 Tenn. App. 
ll, 221 S. W. 2d 587 (1948). 


“Seigle v. First National Bank, 338 Mo. 417, 90 
S. W. 2d 776 (1946), 105 A. L. R. 181. 
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court wil permit the execution of a 
mortgage to discharge the tax liability.*° 


Power to Lease 


A trust instrument may limit the term 


of the lease, direct the provisions to be. 


contained therein, or restrict the leasing 
of trust property in some other manner. 
Relief is granted when a change of cir- 
cumstances indicates the necessity for 
such action.*® Thus, a change in the 
character of a neighborhood, the need 
of outside financing to protect or im- 
prove the trust property, or the then 
demands of the rental market have been 
considered such changed conditions as 
to justify the departure from restric- 
tions on the trustee’s power to lease.*’ 
A trust provision that the lessee’s rights 
under any lease of the trust property 
should be subject to a sale was set aside 
when it appeared that oil was discovered 
after the creation of the trust and no 
prospective lessee would accept such 
terms.*® It has been said that the 
stringent rules applicable to permitting 
a deviation from restrictive sale pro- 


“Johns v. Montgomery, 265 Ill. 21, 106 N. E. 
497 (1914). 


46564 Am. Juris., “Trusts,” Sec. 474; Scott, The 
Law of Trusts, Vol. 2, Sec. 189.4; Restatement of 
the Law of Trusts, Sec. 189, Comment (e). 


"Colonial Trust Co. v. Brown, 105 Conn. 261, 
135 Atl. 555 (1926); Denegre v. Walker, 214 Ill. 
113, #® N. E. 409 (1905); Packard v. Illinois 
Trust & Savings Bank, 261 Ill. 450, 104 N. E. 275 
(1914); Marsh v. Reed, 184 Ill. 268, 56 N. E. 306 
(1900). See also City Bank Farmers Trust Co. v. 
Smith, 268 N. Y. 292, 189 N. E. 222 (1934), 93 
A. L. R. 598, 603. 


48Adams v. Cook, 15 Cal. 2d 352, 101 Pac. 2d 484 
(1940), 28 Calif. Law Rev. 785. 


visions of a trust should not apply to a 
deviation from leasing provisions.*® 


Power to Invest 


Relief from restrictive investment pro- 
visions has been sought frequently.°° 
Ordinarily such provisions are strictly 
construed and the court will not permit 
the trustee to depart from them merely 
in order to increase income or to attempt 
to increase the value of the trust estate.®? 
There must be a showing that it is im- 
possible to comply with the terms of 
the trust®? or that a trust purpose of 
providing more income will be defeated 
if a deviation is not permitted.5* A Dela- 
ware court has stated that investment 
provisions will be modified when com- 


“Mareh v. Reed, 184 Ill. 263, 56 N. E. 806 


(1900). 


50170 A. L. R. 1219; 128 A. L. R. 968; 54 Am. 
Juris., ‘‘Trusts,” Sec. 388; Scott, The Law of 
Trusts, Vol. 2, Secs. 165, 167, Note 17a, and Sec. 
227.14, Notes 3 to 5; Bogert, The Law of Trusts 
and Trustees, Vol. 3, Sec. 681. 


‘Reiner v. Fidelity Union Trust Co., 127 N. J. 
Eq. 377, 18 Atl. 2d 291 (1940), 128 A. L. R. 964; 
In re Hart’s Est., 206 Miss. 498, 40 So. 2d 268 
‘1949), 


S28cott, The Law of Trusts, Vol. 2, Sec. 165, 
Notes 1 and 3; St. Louis Union Trust Co. v. Ghio, 
240 Mo. App. 1033, 222 S. W. 2d 556 (1949); 
Maley v. Citizens Nat. Bk., 120 Ind. App. 642, 92 
N. E. 2d 727 (1950); Simon v. Reilly, 127 N. J. 
Eq. 546, 10 Atl. 2d 474 (1940); Rogers v. English, 
130 Conn. 332, 33 Atl. 2d 540 (1943), 147 A. L. R. 
812; Petition of Bowen, 68 R. I. 200, 27 Atl. 2d 
181 (1942). 


58Citizens’ National Bank v. Morgan, 94 N .H. 
284, 51 Atl. 2d 841 (1947), 170 A. L. R. 1216; 
Creighton v. Waltman, 140 Neb. 3, 299 N. W. 261 
(1941); National Newark & Essex Banking Co. v. 
Osborne, 19 N. J. Super. 175, 88 Atl. 2d 229 
(1952); Porter v. Porter, 138 Me. 1, 20 Atl. 2d 
465 (1941). 
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pliance with the terms of the trust was 
not impossible, but only impractical.** 


Statutory adoption of the Prudent 
Man Rule does not in itself permit a 
change in the investment powers of a 
trust which designated specific types of 
investment.®° The principles applied in 
the common law cases have been adopt- 
ed in several states in the form of 
statutes specifying the conditions under 
which a deviation from investment 
powers may be permitted.*® 


Miscellaneous Powers and Duties 


Under emergency conditions during 
World War II a New York court author- 
ized a trustee not to comply with a 
provision to make a beneficiary’s pay- 
ments to a bank in Sweden, where the 
money might be lost.®* A Michigan court 
excused a trustee for not making a pay- 
ment of principal to a beneficiary in 
Italy in 1942.55 


Under war conditions a trustee was 
excused from complying with a trust 
provision that loans of not to exceed 
eighty per cent of the principal should 


S4Woodlen v. Brodnazx, 23 Del. Ch. 227, 57 Atl. 
2d 752 (1948). 

In re Jones’ Will, 221 Minn. 524, 22 N. W. 2d 
638 (1946). See In re Katte, 106 N. Y. S. 2d 155 
(1951). 

SN. J. Stats. Ann. (1953), 3A: 15-15; Rev. 
Laws N. H. (1942), Ch. 371, Sec. 4; Vt. Stat. 
(Rev. 1947), Title 13, Ch. 150, Sec. 3127; N. D. 
Rev. Code 1943, Ch. 59-04, Sec. 59-0415. See Na- 
tional Newark & Essex Banking Co. v. Osborne, 
19 N. J. Super. 175, 88 Atl. 2d 229 (1952). 

5tJn re Fermer’s Will, 177 Misc. 228, 30 N. Y. S. 
2d 248 (1941). See also In re Herzog, 301 N. Y. 
127, 98 N. E. 2d 336 (1950). 

Evans v. Rossi, 324 Mich. 297, 37 N. W. 2d 
111 (1949). 


be made to the settlor as he might 
direct.5® The settlor had returned to 
Germany, where there were restrictions 
against the repayment of foreign loans, 
and, therefore, any trust money so 
loaned would be lost. 


A trustee was permitted to retain and 
operate two plantations only for a desig- 
nated period. The permitted time ex- 
pired in the midst of economic depres- 
sion, when the land could not be sold 
or rented for a reasonable price. The 
court, finding that strict compliance with 
the trust terms would cause substantial 
loss or destruction of the trust estate, 
permitted the trustee to retain the plan- 
tations for a year, subject to the court’s 
further instructions. 


Contrary to the general rule that all 
co-trustees must act in unison on behalf 
of the trust, a court will approve of 
action by less than all when necessary 
and in the best interests of the trust es- 
tate.*! Likewise, if the trustee’s action 
is subject to consent of a third person 
who is unable or refuses to act in a 
manner not contemplated by the settlor, 
the court will permit the trustee to dis- 
regard that requirement. 


Chase National Bank v. Reinicke 


1938), 10 N. ¥. S. 2d 420. 


6oLow v. First National Bank and Trust Co., 
162 Misc. 53, 138 So. 586 (1932), 80 A. L. R. 112. 
Compare Reedy v. Johnson, 200 Miss. 18, 26 So. 
2d 685 (1946);Thurlow v. Berry, 249 Ala. 597, 32 
So. 2d 526 (1947). 


*1Scott, The Law of Trusts, Vol. 2, Sec. 194, 
Bogert, The Law of Trusts and Trustees, Vol. 3, 
Sec. 554; In re Luckenbach’s Will, 303 N. Y. 491, 
104 N. E. 2d 870 (1952); Tree v. Continental 
lll. Nat. Bank & Trust Co., 346 Tll. App. 509, 105 
N. E. 2d 324 (1952); Pank v. Chicago T. & T. Co., 
314 Ill. App. 53, 40 N. E. 2d 787 (1942). 


(Sup. Ct. 
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Deviation from 
Substantive Provisions 


Requests of Income Beneficiaries 


The possibility of increasing income 
payments by broadening the trustee’s 
investment powers has been discussed, 
Another means sought by beneficiaries 
is to seek an increase in the amount 
payable to them under the terms of the 
trust. These requests usually take one 
of the following forms: (a) an increase 
of a fixed sum designated in the instru. 
ment; (b) resort to principal when no 
such right is granted; or (c) anticipa. 
tion of or acceleration of the date when 
the income beneficiary will be entitled 


to principal or may be so entitled if 
then living. Such requests are refused f 


unless it appears that proper support 
solely from the trust was the primary 


purpose of the trust and that the rights 
of the other trust beneficiaries were to 


be disregarded. 


A frequently cited case is Rogers v,} 


English.®** The trust instrument provided 
for increasing the beneficiaries’ pay- 
ments up to $4,000, “beyond which 
amount their annual payments are not 
to be increased.” The court refused the 
request of income beneficiaries for addi- 
tional payments and rejected the argu- 
ments that increased trust income, in- 
come taxes, and living costs justified 
the increase. Contrary to this position, 
the Massachusetts court has permitted 
the payment of amounts in excess of the 
annuity prescribed in the will.® In that 
case all interests were vested. The court 
approved an agreement by all benefici- 
aries and held “the annuities may be 
increased to provide the real income in 
purchasing power that the testator in- 
tended.” 


"Palisades Trust & Guaranty Co. v. 
128 N. J. Eq. 332, 16 Atl. 2d 271 (1940); Scott, 
The Law of Trusts, Vol. 2, Sec. 185, Note 17; 
Bogert, The Law of Trusts and Trustees, Vol. 3, 
Sec. 681, Note 5; Chase Nat. Bk. v. Ginnel, 50 
N. Y. S. 2d 345 (Sup. Ct. 1944); In re Beebe's 
Est., 51 Pa. D. & C. 39 (1944). Compare Clarke 
v. Chicago T. & T. Co., 393 Ill. 419, 66 N. E. 2 
378 (1946), 41 Ill. Law Rev. 685 (1947). 


Cassidy v. Murray, 144 Me. 326, 68 Atl. 2d 3% 
(1949); In re Van Deusen’s Estate, 30 Cal. % 
285, 182 Pac. 2d 665 (1947), 21 So. Cal. L. & 
433; Lynn Safe Deposit & Trust Co. v. Martin, 
308 Mass. 443, 32 N. E. 2d 247 (1941); National 
Bank of Tacoma v. Roberts, 172 Wash. 355, 20 
Pac. 2d 25 (1933); Moeller v. Kautz, 112 Conn. 
481, 152 Atl. 886 (1931); Tree v. Rives, 347 Il. 
App. 358, 367, 106 N. E. 2d 870 (1952); Altemeier 
v. Harris, 335 ll. App. 130, 152, 81 N. E. 2d 2 
(1948), affirmed 403 Ill. 345, 86 N. E. 2d 229, Il 
Law Forum (1949) 173; Jennings v. Hills, 241 
Ill. App. 98 (1927). 


“130 Conn. 332, 33 Atl. 2d 540 (1943), 147 
A. L. R. 812. 


““Springfield Safe Deposit & Trust Co. v. Stoop, 
326 Mass. 363, 95 N. E. 2d 161 (1950). 
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Requests to supplement income pay- 
ments by payments from principal when 
not specifically authorized have been 
allowed®* by some courts and denied® 
by others. The same general problem 
arises when resort to principal is sought, 
not to increase the amount of an annuity 
payment, but merely to maintain it 
when trust income becomes _insuffici- 
ent.®* 


When anticipation of a principal dis- 
tribution due at a later date is sought 
by an income beneficiary, contingent 
interests are usually endangered. This is 
true because most trust instruments con- 
tain an alternate remainder over if the 
first designated person is not surviving 
at such date. The courts. in refusing to 
grant relief, generally rely on the doc- 
trine of the early case of Claflin v. Claf- 
lin.°® This doctrine has been applied 
even against income beneficiaries whose 
maintenance costs were in excess of trust 
income and who were a near destitute 
family or an invalid daughter of the 
settlor.7° Likewise, it has been applied 


*6Petition of Wolcott, 95 N. H. 23, 56 Atl. 2d 
641 (1948), 1 A. L. R. 2d 1323; 47 Mich. L. R. 
422 (1949); 28 Boston Univ. L. R. 387 (1948); 
Burgin v. Patch, 312 Mass. 219, 44 N. E. 2d 684 
(1942). As to a charitable trust to maintain an 
old ladies home, see Merchants Bank & Trust Co. 
v. Garrett, 203 Miss. 182, 33 So. 2d 603 (1948), 
and Knickerbocker Hospital v. Goldstein, 181 Misc. 
540, 41 N. Y. S. 2d 32 (1943). 


® In re Cosgrave’s Will, 225 Minn. 443, 31 N. W. 
2d 20 (1948), 1 A. L. R. 2d 175; Hughes v. Fed- 
eral Trust Co. 119 N. J. Eq. 502, 183 Atl. 299 
(1936); Brandt v. Cont. Bank & Trust Co., 43 
N. Y. S. 2d 255 (Sup. Ct. 1943), aff’d. without 
op. 47 N. Y. S. 2d 589 (1944); Tree v. Rives, 
347 Ill. App. 358, 367, 106 N. E. 2d 870 (1952). 
See cases under Note 63. 


Arkansas Nat. Bank v. Mayer, 216 Ark. 255, 
225 S. W. 2d 331 (1950); First Nat. Bank v. 
Barnes, 237 Wis. 627, 298 N. W. 215 (1941), 186 
A. L. R. 62; Chicago T. & T. Co. v. Morey, 281 
Ill. App. 219 (1935); Einbecker v. Einbecker, 162 
Ill. 267, 44 N. E. 426 (1896); but see In re Mac- 
Mackin’s Estate, 356 Pa. 189, 51 Atl. 2d 689 
(1947). Generally see In re Towle’s Estate, 242 
Ia. 1102, 49 N. W. 2d 558 (1951); In re Pusey’s 
Estate, 370 Pa. 572, 88 Atl. 2d 750 (1952); 
Bolles v. Boatmen’s Nat. Bk., 255 S. W. 2d 725 
(Mo. 1953). 


*°149 Mass. 19, 20 N. E. 454 (1889); Shelton v. 
King, 229 U. S. 90 (1913); Allen v. First Nat. 
Bank & Trust Co., 319 Mass. 698, 67 N. E. 2d 
472 (1946); Lent v. Title and Trust Co., 137 Ore. 
511, 3 Pac. 2d 390 (1931); Fidelity Union Trust 
Co. v. Margetts, 7 N. J. 556, 82 Atl. 2d 191 
(1951); Speth v. Speth, 8 N. J. Super. 587, 74 
Atl. 2d 344 (1950); Ajax Electrothermic Corp. v. 
First Nat. Bank, 7 N. J. 82, 80 Atl. 2d 559 (1951); 
Mohler v. Wesner, 382 Ill. 225, 47 N. E. 2d 64 
(1943); Nossaman, Trust Administration & Taza- 
tion, See. 254; Scott, The Law of Trusts, Vol. 2, 
Sec. 168, Note 7. 


Stewart v. Hamilton, 151 Tenn. 396, 270 S. W. 
79 (1925), 39 A. L. R. 87; New York Life Ins. 
Co. v. Conrad, 269 Ky. 359, 107 S. W. 2d 248 
(1937); Ohlsen v. Bloomfield Sav. Inst., 9 N. J. 
Super. 545, 75 Atl. 2d 829 (1950). 


“Boyle v. Marshall & Ilsley Bank, 242 Wis. 1, 
6 N. W. 2d 642 (1942); In re Boyle’s Estate, 252 
Wis. 511, 832 N. W. 2d 333 (1948); In re Calkin’s 
Will, 182 Misc. 44, 48 N. Y. S. 2d 15 (1948); In 
re Holcomb’s Will, 715 N. Y. S. 2d 843 (1947); 
In re Boyer’s Trust, 711 N. Y. S. 2d 280 (1947); 
Boye v. Boye, 300 Ill. 508, 133 N. E. 382 (1921). 
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to prospective income beneficiaries seek- 
ing to reach principal during the pre- 
ceding life estate.“’ However. when no 
other interests are involved, anticipation 
of principal has been permitted either 
under common law or statute.‘ 


Spendthrift provisions with respect to 
income payments are generally adhered 
to by the courts and deviation therefrom 
is refused.** However, contrary to the 
terms of a trust, a court will order that 
a beneficiary's payments be made to 
particular classes of persons who are 
considered to have especially strong 
equitable rights to reach the benefici- 
ary’ income.‘* These classes include 
governmental claims for support or 
taxes,"° minor children and alimony 
claimants.*¢ 


“Citizens Fidelity Bank & Trust Co. v. Schell- 
berg (Ky. App. 1951), 238 S. W. 2d 142; Ampere 
Bank & Trust Co. v. Esterly, 139 N. J. Eq. 33, 
49 Atl. 2d 769 (1946), 1 Rutgers Univ. L. R. 
319; Crumlish v. Delaware Trust Co., 29 Del. 
Ch. 503, 46 Atl. 2d 888 (1946), 169 A. L. R. 451; 
Penn. Stat. Ann. (Purdon 1950) Title 20, Sec. 
301.2; Wis. Statutes (1951), Ch. 231, Sec. 231.21 
(2-4); La. Stat. Ann. (West 1950), Sec. 9:1943; 
New York Personal Property Law, Sec. 17 and 
Real Property Law, Sec. 62. 


Griswold, Spendthrift Trusts, Secs. 333-347; 
Scott, The Law of Truste, Vol. 1, Secs. 157 to 
157.5; Bogert, The Law of Trusts and Trustees, 
Vol. 1A, Sec. 223. 


7454 Am. Juris., “Trusts,” Sec. 176. 


Fetting v. Flanigan, 184 Md. 499, 45 Atl. 2d 
355 (1946), and 174 A. L. R. 301, 310. 


%Clay v. Hamilton, 116 Ind. App. 214, 63 N. E. 
2d 207 (1945); 19 Rocky Mt. L. R. 87 (1946); 28 
Va. L. R. 527 (1942); 51 Dickinson Law Rev. 561 
(1946); Safe Deposit & Trust Co. v. Robertson, 
192 Md. 653, 65 Atl. 2d 292 (1949); but see In 
re Moulton’s Est., 233 Minn. 286, 46 N. W. 2d 
667 (1951), 24 A. L. R. 2d 1092, and Hutchins 
v. Safe Deposit & Trust Co., 193 Md. 53, 66 Atl. 
2d 93 (1949), 11 Maryland L. R. 70 (1950). 


Annuitants 


In the past few years annuitants with 
no immediate right to principal have 
made two types of requests, one moti- 
vated by tax considerations, and the 
other because of a desire to secure pos- 
session of the principal held in trust 
which produces the annuity. As to the 
first type, the Revenue Act of 1942 
placed the tax burden on the annuitant 
to the extent that trust income was used 
to pay the annuity. This shift in the 
incidence of the tax to the annuitant 
reduced the net dollar benefit to be 
received from an annuity under a pre- 


1942 will. 


The weight of authority appears to 
be that the change in the tax law is 
not such an unanticipated or changed 
circumstance as to require increased 
payments to an annuitant to restore his 
or her net dollar position to that prior 
to the change in the income tax law.”* 


Annuitants’ desire for immediate pos- 
session of the capital fund is founded 


77 In re Nevil’s Estate, 367 Pa. 30, 79 Atl. 2d 
415 (1951); Board of Trustees v. First-Citizens 
Bank & Trust Co., 230 N. C. 264, 52 S. E. 2d 
805 (1949); Chicago T. & T. Co. v. Schwab, 347 
Ill. App. 233, 106 N. E. 2d 857 (1952); Im re 
Milleg, 196 Misc. 761, 92 N. Y. S. 2d 601 (1949); 
Toretta v. Wilmington Trust Co., 71 Fed. Supp. 
281 (1947); 23 N. Y. Univ. Law Qrtly. Rev. 358 
(1948); Rogers v. English, 130 Conn. 332, 33 Atl. 
2d 540 (1943); Sneed v. Pool (Tex Civ. App. 
1950), 228 S. W. 2d 913; Holcombe v. Ginn, 296 
Mass. 415, 6 N. E. 2d 351 (1987), 108 A. L. R. 
1134. Contra: Commercial Trust Co. v. Kohl, 140 
N. J. Eq. 294, 54 Atl. 2d 473 (1947), 2 Rutgers 
L. Rev. 145 (1948); In re Ball’s Estate, 24 
N. Y. S. 2d 432 (Surr. 1940). See also Old Colony 
Trust Co. v. Williams, 320 Mass. 110, 68 N. E. 
2d 4 (1946); Baker v. Baker (Tex. Civ. App. 
1946), 198 S. W. 2d 857. 
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on the early English rule that a gift of 
an annuity is a gift of its cost and, 
therefore, the annuitant is entitled to 
take that sum directly. The tendency of 
the American courts is to break away 
from that rule either under a statute 
such as Section 47-b of the New York 
Decedent Estate Law or by court deci- 
sion.”8 


Requests for Termination 


Many times remaindermen request a 
deviation from the terms of the trust 
to permit a premature termination and 
an immediate distribution to them.*® 
Termination will be refused when all 
beneficiaries do not consent.*® when dis- 
cretion as to the time of termination is 
vested in a trustee who is not abusing 
that discretion,*! or when spendthrift 
provisions are present.*” 


If the case cannot be disposed of 
readily under one of these classifica- 
tions, there are two principal questions 
for further determination by the court, 
namely: (a) Are all interests vested and 
present in court with legally competent 
consents?, and (b) Will a trust purpose 
be defeated or substantially impaired if 
the requested deviation is granted? If 
the first question is answered in the 
negative or the second in the affirmative, 
relief will be denied. It is in this area 
that “the not uncommon difficulty” of 
application of well established principles 
will arise.** 


Bogert, The Law of Trusts and Trustees, Vol. 
4, Sec. 1002, Note 56; Ketcham v. International 
Trust Co., 117 Colo. 559, 192 Pac. 2d 426 (1948); 
Gilbert v. Findlay College, 195 Md. 508, 74 Atl. 2d 
86 (1950); 5 Miami Law Quarterly, 516 (1950); 
American Bible Society v. Chase, 340 Ill. App. 548, 
92 N. E. 2d 332 (1950); In re Maybaum’s Will, 
296 N. Y. 201, 71 N. E. 2d 865 (1947), 169 
A. L. R. 1357; 33 Va. Law Rev. 664; Feiler v. 
Feiler, 149 Oh. St. 17, 77 N. E. 2d 237 (1948); 
23 N. Y. U. L. Q. R. 3562 (1948); 9 Ohio St. L. J. 
371 (1945); 1 Vanderbilt L. Rev. 159 (1947). 


Generally see 37 Yale Law Rev. 1070 (1928). 


80Schuster v. Schuster, 75 Ariz. 20, 251 Pac. 2d 
631 (1952); Gibson v. Gibson, 122 Ind. App. 559, 
106 N. E. 2d 102 (1952); In re Gallimore’s Est., 
99 Cal. App. 2d 664, 222 Pac. 2d 259 (1950); In 
re French’s Est., 242:Ia. 113, 44 N. W. 2d 706 
(1950); Stephens v. Collison, 274 Ill. 389, 113 
N. E. 691 °(1916); In re Stone’s Est., 21 N. J. 
Super. 117, 91 Atl. 2d 1 (1952). But see Whitting- 
liam v. California Trust Co., 214 Cal. 128; 4 Pac. 
2d 142 (1931). 


SiMoran v. Sutter, 360 Mo. 304, 228 S. W. 2d 
682 (1950); Bogert, The Law of Trusts and Trus- 
tees, Vol. 4, Sec. 1000; Damon v. Damon, 312 Mass. 
268, 44 N. E. 2d 657 (1942), 148 A. L. R. 463; 
Ohlson v. Bloomfield Sav. Inst., 9 N. J. Super. 
545, 75 Atl. 2d 829 (1950); Moaley v. Title Ins. & 
Trust Co., 27 Cal. 2d 457, 165 Pac. 2d 15 (1946), 
163 A. L. R. 838. 


Griswold, Spendthrift Trusts, Secs. 511-536; 
Scott, The Law of Trusts, Vol. 3, Secs. 337.2,°337.7, 
$41.1 and 342.1; Altemeier v. Harria; ;403 Ill. 345, 
86 N. E. 2d 229 (1949); Stein v.'La Salle Nat. 
Bk., 328 Ill. App. 8, 65 N. E. 2d 216 (1946); 163 
A. L. R. 858, 169 A. L. R. 470. 
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Vested or Contingent Interests 


If all interests are vested, all such 
interests consent, and no purpose is to 
be served by continuing the trust, a 
termination will be authorized.** This 
is often not the case. as most creators 
of trusts in an effort to avoid an in- 
complete distribution create contingent 
remainders in a class of persons which 
may include minors and persons pres- 
ently unborn. If that be the case, courts 
generally refuse to decree an earlier 
termination date for the reason that such 
action may result in a distribution to 
present beneficiaries to which they may 
not be entitled.** 


Under the guise of a family settlement 
agreement, approval thereof will be de- 
nied when it provides for distribution to 
present heirs at law of the testator, who 
are deemed an improper substitute for 
the heirs of the testator at the future 
time specified in the will for distribu- 
tion.®® This is also true when a preced- 
ing life estate is eliminated either by a 
renunciation of a will by a widow hold- 
ing the life estate,*7 or by a waiver 
of the life estate by some other person,*® 
if the court finds that survival of the 
actual death of the life tenant is re- 
quired. There is a conflict of authority 
as to premature termination on ground 
of medical testimony that a person is 
no longer capable of bearing more chil- 


S8Rowland v. June, 327 Mass. 455, 99 N. E. 2d 
283, 285 (1951). 


Citizens Fidelity Bank & Trust Co. v. Schell- 
berg (Ky. 1951), 238 S. W. 2d 142. But see Speth 
v. Speth, 8 N. J. Super. 587, 74 Atl. 2d 344 
(1950); Ryan v. McManus, 323 Mass. 221, 80 
N. E. 2d 737 (1948); Morgan v. First Nat. Bank, 
84 Ohio App. 345, 84 N. E. 2d 612 (1948); 26 
Notre Dame Lawyer 158; 38 Harvard Law Rev. 
838 (1925). 


Moxley v. Title Ins. & Trust Co., 27 Cal. 2d 
457, 165 Pac. 2d 15 (1946), 163 A. L. R. 838, 852, 
858; 15 Fordham Law Rev. 303 (1946); Liberty 
Trust Co. v, Weeks (Md. 1952), 90 Atl. 2d 194, 
modified 91 Atl. 2d 393; Ajax Electrothermic Corp. 
v. First Nat. Bank, 7 N. J. 82, 80 Atl. 2d 559 
(1951); In re Gallimore’s Est., 99 Cal. App. 2d 
664, 222 Pac. 2d 259 (1950); In re French’e Est., 
242 Ia. 113, 44 N. W. 2d 706 (1950); Ramage 
v. Firat Farmers and Merchants Nat. Bank, 249 
Ala. 240, 30 So. 2d 706 (1947). 


88Jn re French’s Est., 242 Ia. 1183, 44 N. W. 2d 
706 (1950); Hay v. LeBus, 317 Mich. 698, 27 
N. W. 2d 309 (1947); Altemeier v. Harris, 403 Ill. 
345, 86 N. E. 2d 229 (1949); Duffy v. Duffy, 221 
N. C. 521, 20 S. E. 2d 885 (1942). 


SiSueske v. Schofield, 376 Ill. 481, 34 N. E. 2d 
399 (1941). Compare In re Borchert’s Will, 259 
Wis. 361, 48 N. W. 2d 496 (1951). 


8 Ajax Electrothermic Corp. v. First Nat. Bank, 
7 N. J. 82, 80 Atl. 2d 559 (1951); Mohler v. 
Wesner, 382 Ill. 225, 47 N. E. 2d 64 (19438). 
Compare Geiger v. Geer, 395 Ill. 367, 69 N. E. 
2d 848 (1946), and see Hackensack Trust Co. v. 
Barkerding, 9 N. J. Super. 595, 76 Atl. 2d 36 
(1950); De La Vergne v. St. Paul, 216 La. 92, 
438: So. 2d 229 (1949); Peiter v. Degenring, 136 
Conn. 331, 71 Atl. 2d 87 (1949), 24 Conn. Bar 
Journal 376, and Wilmington Trust Co. v. Car- 
penter, 31 Del. Ch. 411, 75 Atl. 2d 815 (1950). 


dren who might qualify as takers under 
a gift to a class yet to be determined.*® 


Accomplishment of Trust Purpose 


Even though the court finds that all 
interests are vested, further inquiry 
must be made to determine if all the 
trust purposes have been accomplished.” 
If not, a request for termination will be 
denied,®' notwithstanding one person is 
the sole beneficiary.®* If, however, the 
purposes, for which the trust was cre- 
ated have been accomplished,®* have 
failed,®* or have become impossible of 
accomplishment,” the trust will be 
terminated. Upon the premature ending 
of life estates, an early termination of 
a trust has been directed under statutory 
provisions that when the purpose of the 
trust ceases, the trust ceases.®° or that 
a trust shall terminate when due to 
changed circumstance a continuance of 
the trust would defeat or substantially 
impair its purposes.** 


(Continued on page 787) 


®Bozza v. First Nat. Bank & Trust Co., 396 II. 
569, 72 N..E. 2d 51 (1947); Scott, The Law of 
Trusts, Vol, 8, Sec. 340.1; Restatement of the 
Law of Trusts, Sec. 340, Comment (e); 22 Austin 
L. J. 232 (1948). 


*°Speth v. Speth, 8 N. J. Super. 587, 74 Atl. 2d 
344 (1950); Peiter v. Degenring, 136 Conn. 331, 
71 Atl. 2d 87 (1949), 24 Conn. Bar Journal 376; 
Allen v. First National Bank and Trust Co., 319 
Mass. 693, 67 N. E. 2d 472 (1946). , 


"Bogert, The Law of Trusts and Trustees, Vol. 
4, Sec. 1002, Note 52; Rowland v. June, 327 Mass. 
455, 99 N. E. 2d 283 (1951); Ryan v. McManus, 
323 Mass. 221, 80 N. E. 2d 737 (1948); Fidelity 
Union Trust Co. v. Margetts, 7 N. J. 556, 82 Atl. 
2d 191 (1951); First Nat. Bank & Trust Co. v. 
Purcell (Ky. 1951), 244 S. W. 2d 458; Blacque v. 
Kalman, 225 Minn. 258, 30 N. W. 2d 599 (1948); 
Young v. Robinette (Ky. 1951), 239 S. W. 2d 91; 
Restatement of the Law of Trusts, Sec. 337 (2). 
See 163 A. L. R. 856, 123 A. L. R. 1486 and 45 
A. L. R. 745. 


Claflin v. Claflin, 149 Mass. 19, 20 N. E. 454 
(1899); Shelton v. King, 229 U. S. 90 (1913); and 
cases under Note 90. Contra: Ampere Bank & 
Trust Co. v. Esterly, 139 N. J. Eq. 33, 49 Atl. 2d 
769 (1946), 1 Rutgers Univ. L. R. 319; Crumlish 
v. Delaware Trust Co., 29 Del. Ch. 503, 46 Atl. 2d 
888 (1946), 169 A. L. R. 451. 


Citizens Fidelity Bank & Trust Co. v. Schell- 
berg (Ky. 1951), 238 S. W. 2d 142; Rust v. Rust 
(Dist. of Columbia Cir., 1949), 176 Fed. 2d 66; 
Fox v. Fox, 250 Ill. 384, 95 N. E. 498 (1911); 
Wood »v. Continental Ill. Nat. Bank & Trust Co., 
411 Ill. 345, 104 N. E. 2d 246 (1952); Murphy v. 
Westhoff, 386 Ill. 136, 53 N. E. 2d 931 (1944); 
Harrison v. Kamp, 395 Ill. 11, 69 N. E. 2d 261 
(1946); 163 A. L. R. 855. 


®Jn re Borchert’s Will, 259 Wis. 361, 48 N. W. 
2d 496 (1951); Morgan v. First Nat. Bank, 84 
Ohio App. 345, 84 N. E. 2d 612 (1948). 


Scott, The Law of Trusts, Vol 3, Sec. 335; 
Bogert, The Law of Trusts and Trustees, Vol. 4, 
Sec. 997; Harris Trust & Savings Bank v. Wanner, 
326 Ill. App. 307, 61 N. E. 2d 860 (1945); Fish 
v. Valley Nat. Bank of Phoenix, 64 Ariz. 164, 
167 Pac. 2d 107 (1946). 


%Jn re Borchert’s Will, 259 Wis. 361, 48 N. W. 
2d 496 (1951); Bogert, The Law of Trusts and 
Trustees, Vol. 4, Sec. 997, Note 53. 


De La Vergne v. St. Paul, 216 La. 92, 43 So. 
2d 229 (1949). 
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1, RURAL INDO-CHINA, a farmer once 
offered a traveler his prettiest daughter 
in exchange for a reading lamp and 
a drum of kerosene. 

This happened, not fifty years ago, 
but within the last decade. 

It is hard for Americans to imagine 

what life is like in the “have-not” 
nations of the world. Some communities 
in Honduras have never seen petroleum, 
nor any product thereof. In Western 
Africa it is not unusual to find one lamp 
in a tribal group of 15,000 people. 
_ The fact that a country has no 
petroleum resources of its own is not 
always the reason for oil poverty. 
Many so-called “have-nots” live in 
land where oil could be found. What 
they really “‘have not”’ is the initiative 
to look for it! 

The oil companies of America have 
a super-abundance of that great natu- 
ral resource—Initiative. It is essential 
to their success. They cannot afford to 
discourage easily, for the odds are ten 
to one against a wildcat becoming a 
producer. 

In spite of these odds, Cities Service 
has discovered some of America’s his- 
toric oil fields. In the last five years, 
its geologists have added millions of 
barrels of much-needed oil to our 
national reserves. Because of these 
men, and others like them throughout 
the industry, we can be sure our coun- 
try will never be one of the petroleum 
have-nots of the world. 


Quality Petroleum Products 
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SETTLEMENT of MINORS’ TORT CLAIMS 


JAMES A. DIXON 


Miami, Fla.; Chairman, Committee on Guardians and Conservators 


0 FAR AS WE KNOW, THIS SURVEY IS 

the first effort which has been made 
to ascertain and tabulate this informa- 
tion. At least one member in each state 
of the International Association of In- 
surance Counsel was contacted, whose 
representation of casualty insurance 
companies gives occasion for frequent use 
of such settlements. The replies showed 
that five methods are used to settle the 
tort claims of injured minors. 


(1) 


(2) A petition for authority to com- 
promise addressed to a court of probate 
jurisdiction. 


(3) A similar petition to a court of 
general jurisdiction. 


(4) Payment to a parent who then 
gives the alleged tort-feasor an indemni- 
fying agreement. 


(5) If the minor is nearing majority, 
his disabilities may be removed, and he 
contracts for settlement like an adult. 


The so-called “friendly suit.” 


In many states, more than one method 
is availale. The chart shows the methods 
used or available in each jurisdiction. 
Some slight inaccuracies are due to 
the fact that it was found impracticable 
to reflect minutiae of local practice. We 
also learned that in some states, the 
practice varies from county to county, 
and even from judge to judge. 


FRIENDLY SUIT 


The usual practice in states where the 
“friendly suit” is used is to file what 
appears to be adversary litigation, in 
which minor is plaintiff, usually joined 
by next friend, or by a parent as natural 
guardian, or by a general guardian, or 
by a guardian ad litem. Then the-alleged 
tort-feasor immediately files an answer 
which usually denies liability. An early 
hearing is usually granted, and a judg- 
ment for the agreed settlement ensues. 


In between these two events the prac- 
tice varies widely. 

(1) In at least one state, there is 
nothing more than the exchange of legal 
documents. The defendant makes an Of- 
fer of Judgment, and plaintiff accepts. 


(2) In some states, only the lawyers 
for the parties appear in court and make 
informal representations to the judge. 


(3) In some states, there is a brief 
hearing befere the court, at which testi- 
mony is taken under oath as to the 
nature of the minor’s injury, and the 
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adult joined with the minor, or some 
member of the minor’s family, expresses 
satisfaction with the amount. 


(4) In some states, a jury is em- 
paneled and a hearing similar to that 
described in (3) is held, and a verdict 
taken for the agreed amount. 


(5) In some states, the court appoints 
a guardian ad litem, who makes an extra- 
judicial investigation, and reports to the 
court with recommendations. 


(6) In a few states, the hearing is 
so full and formal that it practically 
amounts to a full-scale trial, with wit- 
nesses testifying as to facts supporting 
liability, doctors testifying as to the 
nature and extent of the minor’s injury 
and the prognosis thereof. 


In some states, the minor’s lawyer may 
be selected or designated by the alleged 
tort-feasor, but in most states completely 
independent counsel is retained. In- 
evitably, the fee, even of independent 
counsel, is paid by the defendant, since 
it must be added to the amount which 
the minor, or his parent or guardian, 
will accept. 


In states where the petition proceeding 
is used, either to a court of probate or 
general jurisdiction, the replies note the 
same variation in the formality of the 
hearing and the thoroughness with which 
the court investigates the facts. 


A few instances have been reported 
where settlements through “friendly 
suits” have been upset. In these, the 
minor, upon attaining majority, has 
been able to show that he was inadequate- 
ly represented and that the court gave 
no real consideration to the merits of his 
case. However, the courts in these sub- 
sequent suits almost always uphold the 
former judgment. See, for example, 
Clark v. Southern Can Co., 116 Md. 92, 
81 Atl. 271; Garner v. I. E. Schilling 
Co., 128 Fla. 353, 174 So. 837; 111 ALR 
682; Perry v. Umberger, 145 Kan. 367, 
65 Pac. (2d) 280. 


Almost all of the reporting lawyers 
noted that where the “friendly suit” and 
the petition proceeding were both avail- 
able in a particular state, the “friendly 
suit” was almost always used. The rea- 
son given is that the petition proceeding 
is nearly always the first step in a 
formal guardianship, with the attendant 
expense of court costs, bond premiums, 
periodical accountings, etc. Many lawyers 


noted that this makes settlements more 
difficult to negotiate and _ settlement 
figures higher, though not necessarily 
more lucrative to the minor. 


DISPOSITION OF MONEY 


After the money is paid over, there are 
several variations as to what happens 
to it. 


(1) In some states, it is turned over 
to the parent or next friend, and no 
effort is made by either the court or the 
defendant to see that it is ultimately 
paid to or for the minor. 


(2) 


In some states it is held in the 


registry of the court and disbursed on f 
court order. Apparently, only one state Ff 


provides for investment of the money. 


(3) In some states, the money is 
deposited in a bank and disbursed on 
order of the court. 


(4) In some states, it is paid to a 
general guardian theretofore or then ap- 
pointed and handled in the same manner 
as money derived from other sources. 


A significant- observation is made by 
many reporting lawyers in states where 
periodical or final accountings are re- 
quired by statute or rule of court, — 
that frequently little or no effort is made 
to enforce such accounting and almost 
as frequently they are not made unless 
the custodian of the money is bonded or 


is a bank or trust company. Many express | 
the belief that frequently the money f 


never reaches the minor’s hands. 


It is obvious that the preservation of 
the minor’s funds is a problem much 


broader than the scope of this sub- f 


committee’s project, because the problem 
arises regardless of whether the money 
comes from the settlement of a tort claim 
or from some other source. It, therefore, 
impinges upon the general field of judi- 
cial administration. Several interests are 
involved — the interest of the minor 
in obtaining some compensation for his 
injuries, the interest of the minor it 
having this compensation preserved oF 
properly applied for his benefit, the in- 
terest of the alleged tort-feasor in not 
having to pay a second time, and the 
interest of the public in minimizing ad- 
versary litigation. 


[Committee members: George L. De 
Lacy, Omaha; 


Maxine B. Virtue, Ypsilanti, Mich.] 
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METHODS OF SETTLEMENT OF MINORS’ TORT CLAIMS 


Court of Independent 


By Petition 
Friendly To Probate General 
Suit Court Jurisdiction 
Yes No No 
Yes Yes No 
Yes Yes No 
Yes Yes No 
No Yes Yes, both 
No Yes No 
No Yes No 
Yes No No 
Yes Yes If less than 
$2000 
Yes Yes No 
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Is Formal Is 
Guardianship Type of Accounting Amount Paid On Parents’ 
Required Accounting Usual Indemnifying Release Only 
If over $500 Usual Yes No usual amount 
If over $1000 Usual Yes $300 
If substantial Usual No No usual amount 
If over $2000 Usual If over $2000 Not used much 
Yes Usual Yes Not used 
Yes Usual Yes $500 
No None No Medical expenses 
If more than Usual, if No Medical expenses 
$2000 over $2000 

No Usual Yes Up to $100 
No Usual Yes Up to $100 
If over $500 Usual Yes Not used except on Court approval 
If over $300 Usual Yes Medical expense 
No Usual If over $500 Medical expense 
If over $500 Usual No Parents’ release up to $500 
Yes Usual Yes Up to $500 

Not used 
Yes Usual Yes Rarely used 
Not always Usual No Small amounts 
No None No Trivial sums 
In serious cases Usual No Small amounts 
No Usual No Trivial amounts 
No Usual Yes Not used 
If over $300 Usual Yes Not used 
No None No Medical expense 
Yes Usual No Trivial amounts 
Yes Usual Yes Small amounts 
No None No Always 
No Usual Yes Not used 
No None No Not used 
Sometimes Usual No Small amounts 
Yes Usual Yes Not used 
If over $300 Usual Yes Not much used 
If over $500 Usual Yes Up to $400 
Yes Usual Yes Up to $100 
If over $500 Usual Yes Up to $100 
Yes Usual Yes Not much used 
Yes Usual Yes Up to $200 
No None No Nominal 
If over $500 Usual Yes Nominal 
If over $300 Usual Yes Not used 
If over $500 Usual No Up to $500 
Sometimes Usual No Not used 

if over $500 

Yes Usual Yes Up to $500 
Yes Usual Yes Nominal 
If over $1000 Usual No Not much used 
No Usual No Not used 
Yes Usual No Not used 
Doubtful Usual Yes Up to $200 
Yes Usual No Up to $300 









Standard FEDERAL TAX REPORTS 


FOR the man whose responsibilities de- 
mand that he have everything concerning 
federal taxes affecting business and in- 
dividual taxpayers, CCH’s widely used 
STANDARD FEDERAL TAX REPORTS are 
especially designed. Week in and week 
out, the STANDARD’S informative issues 
rush to subscribers complete details on 
every new twist and turn of pertinent fed- 
eral tax law, as it breaks. These bring not 
digests, not summaries, but authoritative 
full texts of laws, regulations, rulings, 
court decisions, forms, and related facts 
and information —all fully explained and 
tied into the over-all tax picture with help- 
ful, understandable editorial comments. 





















Current subscription plan includes 7 
loose leaf “bring-you-up-to-date” “Com- 
pilation Volumes,” and companion Internal 
Revenue Code Volume. 
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ments, regulations, decisions, rulings of the Bureau of Internal Revenue, and the like. 









Everything is designed to facilitate tax work. Subscription includes two loose 
leaf “Compilation Volumes” replete with pertinent law texts; regulations; rulings; 
decisions; helpful explanations, examples, charts, tables, check lists. 









PAYROLL TAX GUIDE 


For dependable, continuing help on the new 1954 withholding rates — and everything 
else needed by Payroll Departments for keeping abreast of every unfolding twist and 
turn of federal income tax withholding, federal social security taxes on employers and 
employees, federal wage and hour limitations, state and local income tax withholding, 
and unemployment insurance contributions. 
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rulings, regulations, decisions, returns, forms, reports, and instructions. Detailed discus- 
sions, editorial comments, and helpful suggestions make clear exactly what to do, and 
how and why to do it. There are no law-texts to interpret, no involved regulations lan- 
guage to unravel — instead, understandable, plain-English explanations of the ins and 
outs of “payroll law” characterize the GUIDE. Subscription includes the encyclopedic 
“Compilation Volume” which presents the complete payroll tax story right down to date, 
plus biweekly releases of all pertinent new developments. 
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TAX SAVINGS under SECS. 113, 126 and 162 


A. R. KIMBROUGH 


Los Angeles, Cal.; Chairman, Committee on State and Federal Taxation 


A’ the suggestion of the Treasury, 
Congress in 1942 changed the system 
of taxing decedent’s income. Section 134 
of that Act provided that amounts ac- 
crued only by reason of the death of the 
taxpayer should not be included in the 
decedent’s last taxable period, and ex- 
cluded deductions and credits accruing 
only by reason of death. Thus, the inter- 
pretation of accruable items set out in 
the Enright! case was eliminated. In ad- 
dition, these amendments excepted from 
the exclusion created by these amend- 
ments amounts includible in computing 
a partner’s net income under Section 182, 
so as to permit the share of a deceased 
partner in partnership earnings to be 
computed according to the regular prac- 
tice of the partnership. 


Section 134 then added to the Code a 
new Section 126 so as to tax to the 
estate or the beneficiary actually re- 
ceiving items of income not includible in 
respect of the decedent’s last taxable 
period the income which would have been 
taxed as income to the decedent if he 
had lived to receive it, excepting there- 
from, however, the part included in the 
last return of the decedent if he was on 
the accrual basis. The section also gives 
a deduction to the estate or the benefi- 
ciary paying items of expense in respect 
thereto not properly accruable to the 
decedent in respect of his last taxable 
period; and in the case of depletion, per- 
mits the deduction to the person receiv- 
ing the income to which the depletion 
relates. Since the accrued portion of 
such receipts is ineludible in the de- 
cedent’s estate for estate tax purposes, 
a deduetion of a proportional part of the 
estate tax is likewise permitted. 


In order to protect the revenues from 
loss of taxes by disposition of an income 
item by the estate or beneffciary before 
its realization, by gift or nominal trans- 
fer, the act also provided that if the 
right to the income is transferred by the 
estate or by the beneficiary, the amount 
of consideration or the fair market value 
of the right, which ever is greater, is in- 
cludible in the gross income of the estate 
or beneficiary in the taxable period in 
which the transfer occurs. 





The Committee is particularly indebted to Byron 
E. Bronston of Chicago for the preparation and 
correlation of a substantial partion of this report. 


“a v. Enright, 312 U.S. 686; 85 L. Ed. 


OcToBEeR 1953 


The section also provides that such 
income shall be treated as having the 
same character in the hands of the 
recipient as it would have had in the 
hands of the decedent if he had lived 
and received it. For example, if the 
income would have been capital gain if 
the decedent had lived, it will be simi- 
larly treated in the hands of the estate 
or the beneficiary. 


Section 126 applies in respect to per- 
sons receiving property by reason of the 
death of the decedent otherwise than as 
the estate of the decedent or a beneficiary 
thereof; e.g. by right of survivorship. 


SECTION 113 


Section 113 defines basis of property 
for the purpose of determining gain or 
loss on its sale and also furnishes the 
basis for depreciation as provided in 
Section 114. Section 113(a) (5), relating 
to property transmitted at death, pro- 
vides that if the property was acquired 
by bequest, devise or inheritance or by 
the decedent’s estate from the decedent, 
the basis is the fair market value of such 
property at the time of such acquisition, 
with a variation if the property consists 
of stocks or securities in a foreign per- 
sonal holding company. The Revenue Act 
of 1942 added the provision that in case 
of the election made by the executor of 
the optional valuation date that date 
shall be considered the date of acquisi- 
tion. 


The Treasury, moreover, in the new 
regulation adopted under Section 126, 
took the position that since Section 126 
provides for the treatment of rights to 
receive income, the persons receiving such 
items are placed in the same position 
as the decedent with respect to such 
amounts and the provisions of Section 
113(a) (5) do not apply. If this regula- 
tion is valid, it makes it clear that rights 
to income dealt with by Section 126 are 
not capital items for the purposes of 
gain or loss or depreciation, notwith- 
standing they are capitalized for pur- 
poses of estate taxes by being included 
in the taxable estate. Likewise income 
which would have been long term capital 
gain to the decedent had he lived and 
received it will be treated as long term 
capital gain when received by the execu- 
tor even though received by the executor 
within six months after the death of the 
decedent. 


SECTION 162 


The basic rule established by Section 
162 is that the estate becomes a separ- 
ate taxable entity and the income re- 
ceived by the estate is taxed to the 
executor. The net income of the estate is 
computed in the same manner as in the 
case of an individual but with three im- 
portant exceptions: (a) the executor 
may deduct any part of the gross income 
without limitation which, pursuant to 
terms of the will, is paid or permanently 
set aside for charitable purposes; (b) 
the executor may deduct the amount of 
the income of the estate for the year 
which is to be distributed currently to 
the beneficiaries of the estate whether dis- 
tributed er not; and (c) he may deduct 
any amount of income which is properly 
paid or credited during the year to the 
beneficiaries; provided that no double 
deduction is permitted. The amount of 
income so distributable or distributed is 
included in the income of the benefi- 
ciaries. 


The Revenue Act of 1942 added sub- 
section (d) to take care of certain re- 
finements under special situations which 
had developed under the original pro- 
visions. Subparagraph (1) provides that 
where the amount distributed can be 
distributed out of other than income, 
the amount distributed (excepting under 
provisions for distribution at intervals) 
during the taxable year of the estate 
shall be considered as distributed out of 
income of the estate, if the total of such 
amounts does not exceed the distribut- 
able income for the year; if it does 
exceed such income the amount con- 
sidered paid out of income is to be di- 
vided among all the distributees propor- 
tionately. This subsection also defines, 
for the purpose of this section, “dis- 
tributable income” as the ordinary net 
income of the estate after the deduction 
for distributions out of income allowed 
under subdivisions (b) and (c), or the 
income of the estate (whether taxable 
or not) minus the same distributions, 
whichever is greater. 


Subsections (2) and (3) of (d) were 
added to close a loophole through what 
were known as “Dean Trusts.” 


Subsection (2) provides that if income 
of the estate for any period becomes 


2Com. v. Dean, 102 F. (2d) 699. 
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payable on a date more than sixty-five 
days after the beginning of the taxable 
year of the estate in which paid, the 
amount of such income shall be con- 
sidered income of the estate for the 
taxable year in which it is paid to the 
extent of the income of the estate for 
such period, or if such period is for more 
than twelve months, the last twelve 
months thereof. 


Subsection (3), however, provides that 
if within the first sixty-five days of any 
taxable year of the estate, income is paid 
for a period beginning before the first 
of the taxable year in which the income 
is paid, such income, to the extent re- 
ceived by the estate in the period prior 
to the beginning of the current taxable 
year, shall be considered to have been 
distributed on the last day of the pre- 
ceding year. There is a special provision 
where such payments made within the 
first sixty-five days of the estate can be 
paid at intervals out of other than in- 
come. 


Probably unwittingly, this made possi- 
ble a form of double taxation through 
operation of these subsections, so in 1943 
Congress added subsection (4) providing 
that if in any one taxable year of the 
estate the deductions allowed the estate 
solely by reason of paragraph (2) or 
(3) (a) exceed the net income of the 
estate for the year, the amount of the 
excess is not to be included in computing 
the. net incame of the beneficiary and if 


in such case the income becomes payable 
to two or more beneficiaries, the benefit 
of the exclusion shall be prorated among 
them. 


The 1942 Act also added subsection (e) 
providing that the expenses and taxes 
allowable to the executor under Section 
812(b) as a deduction in computing the 
net estate for estate taxes shall not be 
allowed as a deduction from the income 
of the estate under Section 23 unless 
there :s filed a statement that the items 
have not been claimed or allowed as de- 
ductions under Section 812(b) and a 
waiver filed of the right to have such 
items allowed at any time as deductions 
under said section. 


Tax RESULTS DEPEND ON CONTROLLING 
SECTION 


Section 1268 applies by its terms only 
to “items of gross income in respect of 
a decedent.” The scope of its provisions 
is uncertain, however, because the term 
“income in respect of a decedent” is no- 
where defined. The principal question 
is whether that phrase includes every 
item which would have been income to 
the decedent if received by him, or in- 
stead, only those items which were ac- 
crued but uncollected at death. It is 


%See Polisher, Income in Respect of the Decedent 
—Its Federal and Estate Tax Implications, LVI 
Dickinson L. Rev. 269 (March 1952). 
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argued that the Seetion has application 
only to this latter class of assets since 
Congress intended to include no more 
than those items which would have been 
reportable in the decedent’s final re- 
turn under Section 42 as it existed prior 
to the 1942 amendments. 


The Commissioner originally took the 
position that Section 126 applied only to 
items which would have been accrued in 
the last return of a cash basis decedent 
by reason of the accrual provision of Sec- 
tion 42 before its amendment. More re- 
cently, however, he has inserted the 
broader interpretation that the section 
taxes all items which were generated by 
the decedent, whether or not he had an 
enforceable right to the income.* The 
cases are in conflict and the determina- 
tion of what is taxed under Section 126 
as income in respect of a decedent will 
best be understood by a consideration 
of a few illustrations. 


A decedent’s share of partnership in- 
come must be computed as of the date 
of death, for inclusion in his final in- 
come tax return. Such return must in- 
clude income of the partnership realized 
to the date of death under the partner- 
ship’s regular accounting method.' Study 
of the decisions and the statutory 
pattern make it clear that a decedent 
partner’s share in partnership earnings 
accrued to the date of death is taxable 
in the decedent’s last return and is not 
taxable as a Section 126 item to the de- 
cedent’s estate. See, however, holdings 
of the Third, Fifth and Eighth Circuit 
Court of Appeals which permitted the 
partnership to survive for tax purposes 
to obviate the bunching of income in the 
decedent’s final return if the state law 
and the partnership agreement permitted 
it.7 

Where the partnership agreement pro- 
vides that the estate or legatee of a de- 
ceased partner is to receive a portion 
of partnership earnings after his death, 
it is important to determine whether the 
payments constitute a share of partner- 
ship income as such or whether they are 
payments to purchase interests of the 
decedent.8 The regulations still leave the 
result open, in the simple case where the 
decedent’s estate receives, in addition to 
the value of his interests in the partner- 
ship’s assets, a share of partnership in- 


*Mickey, “Can The Nature of an Asset Change 
When It Passes from a Decedent to His Estate, 
From the Estate to the Beneficiary,” NYU 11th 
Annnal Institute on Federal Taxation, 1952, p. 
544. 


5Rabkin and Johnson, Federal Income, Gift and 
Estate Taxation, New York: Matthew Bender & 
Co., 1951, p. 1434. 

*Guterman, “What Is and Is Not Taxed Under 
Section 126” Handbook of Tax Techniques, p. 1125, 
1188. 

™Com. v. Hendereon, 155 F. (2d) 310 (CCA-5th, 
1946); Girard Trust Co. v. U. S., 182 F. (2d) 921 
(CCA-8rd, 1950); Mnookin v. Com., 184 F. (2d) 
89 (CCA-8th, 1950). But see Com. v. Waldman, 
196 F. (2d) 88 (CCA-2d, 1952). 

SRabkin and Johnson, note 5, supra p. 1439. 


come earned after his death. Such in- 
come should be taxable to the estate 
without any recourse to Section 126, and 
should not be taxed again to the sur- 
viving partners.® ; 


Where the _ surviving § shareholders 
agreed to purchase and a deceased share- 
holder agreed that his executors would 
sell his stock in a close corporation at 
a stated price, Sec. 126 will not be applied 
to the accretion in value from the date 
of the decedent’s acquisition of the stock 
to the date of death. Consequently, in 
the ordinary case the sale of the stock 
will result in no gain since the value 
on the date of death will be the basis of 
the stock to the estate under Section 
113 (a) (5), and such value will ordinarily 
be the purchase price under the agree- 
ment. 


The estate of a deceased divorced wife 
is taxable under Section 126 on alimony 
arrears collected from the decedent’s ex- 
husband.10 


Section 126 was held inapplicable to 
certain income items collected by the 
widow because “no right to income from 
this source arose during the decedent’s 
lifetime.!1 On the other hand, the Tax 
Court has also held that “Congress 
meant that no income earned by the 
decedent should escape income tax and 
meant to tax to the estate amounts of 
such income received by it after the 
death of the decedent where the estate 
‘acquired the rights to such amounts by 
reason of the death of the decedent.’ ”!* 


Estate of Huesman'%a is a novel case 
dealing with the interrelation of Sec- 
tions 126 and 162. At decedent’s death 
he was entitled to an $80,000 cash bonus 
from his employer. The bonus was paid 
to his executors, who immediately turned 
it over to trustees, who in turn paid it 
to a charitable legatee in part payment 
of a legacy. The executors included the 
bonus in gross income as required by 
Section 126. They also deducted the estate 
tax paid on the bonus, pursuant to Sec- 
tion 126(c) and deducted the entire 
bonus as a distribution of estate income 
under Section 162. The Commissioner 
agreed with the 126(c) deduction but 
balked at the Section 162 deduction. 


The Court upheld the Commissioner on 
the theory that insofar as the estate and 
the legatees are concerned, the bonus 
was corpus. Its nature was not changed 
by Section 126. No deduction is allowed 
under Section 162 except for distributions 
of estate income which are distributed as 


*Rabkin & Johnson, note 5, supra p. 1451. 

1oEstate of Narischkine, 189 F. (2d) 257 (C.C.A. 
2d, 1951). 

llLinde, 17 T.C. 584, 594 (1951) (NA). 

120’Daniel Est., 10 T.C. 631 (1948), aff’d. 173 F. 
(2d) 966 (C.C.A. 2d, 1949); See Dizon v. United 
States, 96 F. Supp. 986 (1950), aff’d. 192 F. (2d) 
82 (C.C.A. 6th, 1951); Estate of Remington, 9 
T.C. 99, Estate of Basch, 9 T.C. 627 (1948). 


12016 T.C. No. 81. 
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income, If the will had specifically be- 
queathed the bonus to the charity, the 
income tax thereon would have been 
wholly avoided.13 


In another case,1%a it was held that 
the widow received a gift from her de- 
ceased husband’s former employer where 
the intent of the employer was to render 
gratuitous financial assistance to the 
widow rather than make payment to her 
for services rendered by her husband. 
This decision is in conflict with I.T. 
4027, 1950-2 CB 9. It is difficult to reach 
the conclusion that any payment to an 
employee’s widow is not tied to the past 
services of her husband. 


BASIC CONCEPTS 


What Is Income? 


The word “income” as used in the 
phrase, “Gross income in respect of a 
decedent” in Section 126 refers, in gen- 
eral, to income as defined in Section 22 (a) 
and the cases construing it. Income rights 
uncollected at date of death may be 
roughly classed as (a) rights to amounts 
which are income per se and (b) rights 
to prospective profits from a transaction 
in the nature of a sale or exchange in- 
complete at taxpayer’s death. The ex- 
clusions of Section 22(b) and 116 apply. 


188 Tax Barometer, par. 276. 
13aMcFarlane, 19 T.C. No. 2 (1952). 


Rights to income per se include such 
items as compensation, interest and rent 
due at date of taxpayer’s death.!4 For the 
most part, these items present no diffi- 
culty in identification as income, al- 
though some problems may arise when 
the right is to property rather than 
money,!® or a right to make a bargain 
purchase.16 

Rights to prospective profits may arise 
from such transactions as agreements 
for sale of property not closed on death 
of seller, short sales, and installment 
sales incomplete on death of seller. 


Section 126 applies only to income 
rights which, at least, have the following 
qualifications: 

1. The decedent must be identifiable 
as the owner of such right at his death. 
Thus, Section 126 does not apply to divi- 
dends declared on stock owned by a tax- 
payer but unpaid at his death, if he dies 
before the record date.17 


2. The right must appear to be col- 
lectible at date of death.18 


(a) The right to collect, however, 
may be expressly postponed until after 


“Remington, note 12; Reg. 111, 29.126-1, fourth 
full paragraph. 

15**Federal Income Taxes of Decedents and Es- 
tates,”’ CCH, 1953 Ed. par. 20, re-crop-share rent 
paid after landlord’s death. 

16Reg. 130 A-5(b)3, Example 5. 

17Putnam Est. v. Com., 324 U.S. 393. 

18Archer, 47 B.T.A. 228, decided under 1934 Act. 








OcToBER 1953 


BOSTON, MASS. 


Member Federal Reserve System 





death or until a date actually subsequent 
to death.19 


(b) Uncertainty at date of death, as 
to the amount collectible on an income 
right, will not prevent the application of 
Section 126. Such uncertainty may result 
when the basis of property sold, as in 
a short sale, is not ascertainable at date 
of death.2° 


3. If a decedent agreed before his 
death to sell property, but the price is 
not paid until after his death, Section 126 
applies to any excess of amount realized 
over the basis of the property in the 
hands of the decedent.?1 


What is Property? 


The word “property” as used in Sec- 
tion 113(a) (5) in the phrase, “Property 
acquired by bequest, devise or inheri- 
tance” means the property, the value of 
which is excluded from gross income un- 
der Section 22(b) (3). 


While every income right is a property 
right within the broad scope of Section 
811, the Section 113(a)(5) application 
of the term is a narrow one, since it 
postpones the incidence of tax, and it is 
believed that no income right in respect 
of a decedent can ever have a basis of 


1°Bausch Est. v. Com., 186 F. (2d) 318; O’Daniel 
Est., note 12. 

20See Example “Federal Income Taxes of Dece- 
dents and Estetes,” par. 48, re short sales. 


Reg. 126-1, Example. 
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value at date of death under Section 
113 (a) (5). 


The following principles point up the 
distinction between the income rights and 
the property rights of a decedent: 


1. Income received by a beneficiary 
under a will, pursuant to a bequest, is 
not “property” but is taxable as in- 
come.2? 


2. The fact that a bequeathed income 
right has a value does not entitle the 
beneficiary to an exclusion under the 
Code, and accordingly such right will 
acquire no basis. 


38. Ownership of property includes 
the right to proceeds of sale thereof, 
when and if sold. However, property on 
hand unsold at death remains property 
under Sections 22(b) (3) and 113(a) (5). 
“Income within the meaning of the Six- 
teenth Amendment is the fruit that is 
born of capital, not the potency of 
fruition.” 


The similarity between the Code’s 
treatment of a right to installment pay- 
ments and a decedent’s right to any 
payments of Section 126 income unpaid at 
his death when either is disposed of may 
be noted.25 


Conformity of Section 162 


Section 126 deals directly with gross 
income; Section 113(a)(5) deals indi- 
rectly with gross income by providing a 
basis for an asset which can be recovered 
tax free in case of sale. Section 162, in 
terms, provides deductions from gross 
income; in substance, it effects an allo- 
cation of income between an estate or 
trust and the beneficiaries. 


Section 162 abounds in artificiality. 
The “deductions” it provides include cur- 
rently distributable income, which may 
be taxed to the beneficiary in a taxable 
period without regard to whether he re- 
ceived it,27 and, as presently construed, 
capital gains.*8 Such “deductions,” by the 
fiduciary, fasten tax liability on the bene- 
ficiary.?9 


In this frame of reference, where 
capital is distributable income when dis- 
tributed, income when distributed may 
as well be treated as capital. 


The Tax Court has twice held that al- 
though a chose in action may be taxable 
as income, when collected, under Section 
126, the proceeds are corpus, i.e. “proper- 
ty,” when distributed, and their distri- 


Bullard, 5 T.C. 1846. 
*3Widener, 8 B.T.A. 651, 659. 


“Linde, note 11; cf. U. S. v. Safety Car H. & L. 
Co., 296 U.S. 88. 


*®Cf. Secs. 126(a)2, 44(d). 


Bence v. U. S., 18 F. Supp. 848; Freuler v. 
Helvering, 291 U.S. 41. 


Sec. 162(b). 


%G.C.M. 24702; Carlisle v. Com., 165 F. (2d) 
645. 


Sec. 162(b), (c). 
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bution does not entitle the estate to a 
deduction under Section 162,39 Both 
cases were appealed by the Commis- 
sioner; one has been affirmed without an- 
swering the basic question; the other 
is pending on appeal. 


It is submitted that the Tax Court’s 
decisions are sound. Death closes a tax- 
payer’s books, as does the end of an 
accounting period, capitalizing his re- 
ceivables. Section 126 fixes income tax 
on the taxpayer who collects them, at 
the time of collection, in order to produce 
revenue, and deprives them of a basis. 
However, the proceeds remain “proper- 
ty.” Liquidation of a receivable merely 
converts an asset into cash. 


ASSETS SUBJECT To SECTION 126 


Assets which are clearly subject to 
Section 126 are items of income to which 
the decedent has an enforceable right, 
except that such right may be an un- 
enforceable right if it arises or is de- 
rived through services of the decedent 
rendered while living.?! 


1. Bonus unpaid at time of death. A 
bonus consisting of a percentage of 
profits as ascertained by Gompany’s cer- 
tified public accountants earned but un- 
paid at time of death and subsequently 
paid to decedent’s estate was taxable un- 
der Section 126 to decedent’s estate and 
not ‘in decedent’s return for the period 
ending with the date of his death.#2 


2. Trustees commission earned but 
unpaid at death. This too became Section 
126 income to decedent’s estate and was 
not includible in decedent’s return for 
the period ending with date of his 
death.33 


3. Unenforceable right to bonus. 
When the bonus was designated by the 
proper officer of the employer corpora- 
tion and paid to decedent’s estate, it be- 
came taxable to the estate under Section 
126(a) since the right to receive it was 
acquired from the decedent.*4 


4. Civil service employee annuity pay- 
ment. Unexpected balance paid to the 
administrator was includible in the gross 
income of the estate for the taxable pe- 
riod in which received.*5 


5. Pay and allowances of deceased 
army officer credited after death. These 
are taxable to his estate, retaining same 
characteristics as in his hands and there- 
fore subject to exclusions of $1,500 and 
nontaxable allowances for quarters and 
subsistence.36 


30Huesman, note 12a; Linde, note 11. 

312 Mertens Law of Federal Income Taxation, 
par. 12:100. 

32Basch Est., note 12. 

33] bid. 

%4O’Daniel Est., note 12. In Bausch Est., note 
19, the Court held that salary payments continued 
after death of the employee without previous agree- 
ment constituted income taxable under Section 
126. 

Reg. 111, Sec. 29.22(b) (2)—(5) IT 3744, CB 
1945, p. 190. 

*IT. 3857, CB 1947-1, p. 54. 








6. Voluntary death benefit plan. Vol- 
untary payments to widow and heirs are 
taxable as their gross income even though 
it represents consideration for services 
rendered rendered by the employee.37 


7. Renewal commissions. Insurance 
agent’s renewal commissions paid to his 
heirs by bequest or inheritance are tax- 
able to such heirs as received by them. 
Income tax does not accrue on the fair 
market value of the remainder of the 
renewal account transmitted on the death 
of the beneficiary.*8 There is little doubt, 
however, that if the heir or beneficiary 
sold the remainder, the proceeds would 
be taxable as ordinary income to the 
seller. 


8. Accounts receivable owned by de- 
cedent and sold after death by estate. 
The full sale price of such accounts be- 
comes income of the estate and taxable 
to the estate as Section 126 income.®? 


9. Tax Series C Notes interest. A 
cash basis taxpayer pays taxes on this 
interest only when it is actually or con- 
structively received. In case of death of 
such owner, interest accrued but not re- 
ceived up to the date of death is return- 
able as Section 126 income.*® 


10. In general. Income taxable under 
Section 126 is distinguishable from in- 
come taxable under Section 22(a) only 
on the basis of whether or not there ex- 
isted an enforceable right to such income 
in the decedent at the time of his death. 
If not, then it cannot be called Section 
126 income and if taxable it should be 
taxed under other provisions of the 
Code. The only exception to this rule is 
the undeclared bonus situation in the 
O’Daniel case and there, the Court stated 
that the right to receive the bonus was 
transferred from the decedent and arose 
through services rendered while living. 
Although the right to income is an asset 
of the estate for inventory purposes, it 
is not in the nature of a capital asset for 
which a new basis is established under 
Section 113(a) (5). The question then 
becomes one of distinguishing ordinary 
income from capital gain. Thus dividends 
declared but unpaid were not accruable 
on decedent’s last return,4! but would 
be taxable to the estate under Section 
126,42 while accretions to stock or other 
capital assets obtain a new basis on 
transfer by bequest, devise or inheritance 
under Section 113(a) (5) and future sale 
results in capital gain only. 


PROPERTY SUBJECT To 113(a) (5) 


1. Real estate. Real estate usually 
descends to devisees or heirs as of the 
date of death of the decedent. There 


377T. 3840 CB 1947-1, p. 7. 

38Special Ruling, Dec. 27, 1951, 525 CCH par: 
6221. 
®Dixzon v. U. S., 192 F. (2d) 82 (C.C.A.-6). 
40IT. 3582, 1942-2 CB 77. 
Putnam Est. v. Com., note 17. 
42Dunlop et al., 6 T.C.M. 159. 
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has never been any doubt that the basis 
in the hands of the new owner is de- 
termined under Section 113(a) (5). 


If the real estate was under contract 
of sale at the time of the death of X, 
the executor or administrator is often 
called upon to complete the transaction. 
In most states equitable conversion re- 
sults ard the estate of X comes into pos- 
session of the right to the proceeds of 
the sale, and not the real estate. If X 
was on a cash basis, the income over the 
cost plus improvements etc. rather than 
date of death value would have to be 
used and such income would be “income 
in respect of a decedent” subject to the 
provisions of Section 126.4% 


48Pars. 53, 54 and 55, CCH pamphlet 1968 Ed. 
Federal Income Taxes of Decedents and Estates. 
See also Com. v. Brinckerhoff 168 F. (2d) 486 
(CCA-2d, 1948). 


If the conversion takes place by the 
will of the decedent, i.e., a direction to 
the executor to make sale of the proper- 
ty, the character changes and a gain or 
loss is attributable only to the estate 
and absolves from tax liability the heirs 
who would otherwise be entitled to the 
property. Upon such sale the basis pro- 
vided by Section 113(a) (5) applies.*4 


On the sale of real estate by an execu- 
tor, the question arises whether the heirs 
or the executor are to account for the 
capital gain or loss. Opposite conclusions 
on practically the same set of facts have 
been reached. The Court in the Brincker- 
hoff case seems to be saying that the 
sale constitutes a transfer or exchange 
of property taxable as such to the fidu- 
ciary regardless of the doctrine of equita- 


44]bid: Citing Arrott v. Heimer, 92 F. (2d) 1773 
(CCA-8d); Brown v. Com., 20 T.C. No. 11. 


ble conversion. The Brown case limits 
the definition of such transfer or ex- 
change to those in which the fiduciary 
had title to the real estate item by virtue 
of its equitable conversion. 


The real distinction is between the 
fiduciary holding title as owner to real 
estate or making sale thereof only as 
agent of the heirs or devisees. In the 
Brown case, the Court stated that 
equitable conversion had not taken place 
in accordance with the law of Pennsyl- 
vania and, therefore, the capital loss 
could be deducted by the heirs rather 
than the executor. In the Brinckerhoff 
case, the Court stated that the capital 
gain was chargeable to the executor on 
the transfer or exchange. 


2. Stocks, bonds, securities, and tangi- 
bles. The above principles apply gener- 
ally to these types of property, although 
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title vests in the personal representative 
at death rather than in the heirs or 
devisees. Here, however, the rules of 
“exchange” or “purchase” vs. “bequest, 
devise or inheritance” may force appli- 
cation of both sections. 


Trustees were obligated under the will 
to pay the legatee $5,000,000 at age 40. 
They had power to make payments in 
cash and/or kind. The trustees made pay- 
ment partly in cash and partly in stocks 
which had appreciated in value since 
decedent’s date of death. The securities 
were held to have been acquired by the 
legatee in “exchange” and not “by be- 
quest, devise or inheritance” within Sec- 
tion 113(a) (5). The trustees were, there- 
fore, taxed on the realized gain (the ap- 
preciation from date of death to date of 
transfer to recipients) as a _ capital 
transaction.* Since 1942, if this gain 
was distributable by the trustees to 
others, the trustee would have a deduc- 
tion under Section 162, and the distri- 
butees would have been taxable. 


8. Community property. Since the 
1948 Act, the survivor is regarded as 
acquiring his or her one-half of the 
community property by devise, bequest 
or inheritance, with the same basis as 
if it were acquired from the deceased. 
Prior to that Act the survivor’s basis of 
the one-half interest in the community 
property was the cost to husband and 
wife when it was acquired by them. 


4. Joint and survivor annuities. Un- 
der the 1951 amendment of Section 
113(a) (5), if the value of any part of 
survivor’s interest is required to be in- 
cluded in a decedent’s gross estate, 
whether or not the filing of an estate 
tax return is required, the basis of the 
entire interest to the survivor annuitant 
is considered to be identical with the 
value for estate tax purposes, i.e., the 
cost of purchasing a similar annuity 
for the life of the survivor. Under Sec- 
tion 22(b) (2) such basis constitutes the 
consideration paid for the survivor’s an- 
nuity in determining the taxable amount 
of annuity payments received. It is also 


“Ibid, par. 58 citing Kenan v. Com., 114 F. (2d) 
217; see also Ewing, 40 B.T.A. 912. 





the survivor’s basis for capital gains 
purposes in the event of sale.*® 


UNDECIDED SITUATIONS 


1. Section 115(g)(3) redemptions. 
Assume the executor sells stock to the 
corporation for the purpose of securing 
funds to meet death, succession, etc. 
taxes. Assume, however, that it finally 
appears that the executor has sold too 
much stock and obtained more money 
than was required or allowed by the 
terms of Section 115(g) (3). The amount 
of the excess will be taxable as an or- 
dinary dividend. To whom would the 
same be taxable? 


It would be most difficult to apply 
Section 126 literally to this transaction 
since under the usual circumstances, the 
decedent had had nothing to do with the 
transaction. There was, therefore, no 
right to income in existence at the time 
of death. Nevertheless, the property 
would have the basis established by the 
appraised value in the inventory of the 
estate for the purposes of sale and the 
dividend has been paid to the executor 
and should be accounted for by him. This 
follows from the fact that the decedent’s 
estate acquired the stock in question 
from the decedent, making its basis sub- 
ject to Section 113(a)(5). It is sub- 
mitted that this income should be taxed 
as gross income of the fiduciary under 
Section 22(a). 


2. Stock options. Assume that all 
the rules of Section 130(a) are followed 
but the option to purchase is exercised by 
the executor because the decedent did 
not live to do so. It is presumed that the 
gain resulting would be capital gain 
rather than income. This capital gain 
would be charged to the executor. It 
would seem that in this situation Section 
126 would apply since the right to in- 
come would have passed from the de- 
cedent. The same would be true if the 
right to the stock option is specifically 
bequeathed to an heir and the option 
was exercised by the heir. Under Sec- 


4653-2 CCH Standard Federal Tax Reporter, par. 
774.02. 
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tion 126 it would be treated as a capital 
gain of the heir exercising the option. 


If the option would not qualify under 
Section 130(a), then the full difference 
between the option price and market 
would be classed as income and be treated 
as such under Section 126 by the recipi- 
ent. ‘ 


8. Deferred compensation plans. As- 
sume that the plan adopted calls for 
payments to be made to beneficiaries for 
a particular period of time after the 
death of the employee. These payments 
would have been income to the employee 
had he lived and it is, therefore, assumed 
that these payments would also be 
treated as income to the recipients under 
Section 126. 


4. Contractual payments under Sec- 
tion 22(b) (1). Payments by an employer 
to beneficiaries of a deceased employee 
are under Section 22(b) (1) (B), not tax- 
able up to the amount of $5,000 when the 
contract provides for payments by rea- 
son of the death of the employee. It is 
not clear, however, that the statutory 
exemption includes the employee’s estate. 


5. Clifford income. Assume that the 
decedent had been forced under the Clif- 
ford decision to pay income taxes on trust 
income not actually received by him. 
Normally his rights to control the prop- 
erty would cease at the time of his death 
and the tax burden for said income would 
immediately shift to the trustee or the 
beneficiaries of the trust as the case 
might be. Decedent’s final return would 
have to include the Clifford income up 
to the date of his death, but since no 
right to income would exist in the de- 
cedent at time of death, Section 126 
would not be applicable. 


Sec. 113 TREATMENT FOR SEC. 126 ITEMS 


There is no express provision in Sec- 
tion 113(a) (5) that it is not applicable 
to Section 126, nor in Section 126 is 
there an express provision that Section 
113(a)(5) is not applicable. The dis- 
similarity of the two sections would pre- 
clude also such an implication. First: 
The subject matter dealt with in each 
of the sections is different. Section 113 
deals with the transfer of property by 
devise, bequest, or inheritance. Section 
126 deals, not with the property itself, 
but rather with the decedent’s right to 
income. Section 113 deals with the tax- 
payer in his own right, whereas under 
Section 126 the taxpayer is standing in 
the shoes of the decedent.47 


There are no cases which decide this 
point directly but the Committee Re- 
ports on the Revenue Act of 1942 state 
that since the Section 126 
treated in the hands of the person placed 







47583 CCH Federal Tax Reporter, par. 13,511. 
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in the decedent’s position in the same 
manner as would be the case if the de- 
cedent had lived and received them, the 
basis treatment under Section 113 (a) (5) 
is not applicable.48 Further weight is 
given to this contention by the fact that 
the substance of the committee report 
is carried over in Income Tax Regula- 
tions 111, Section 29.126-1. 


CERTAIN PARTNERSHIP PROBLEMS 


The death of a partner poses some 
problems which appear to be insoluble 
so long as the basic philosophy of what 
is a partnership has not itself been 
clearly defined. In some states the with- 
drawal or the death of a partner ter- 
minates the partnership; in other states 
seeming recognition is given to the pos- 
sibility of a partnership being continued 
after the death of a partner. The prob- 
lems involved in the interrelationship of 
Sections 113(a) (5), 126 and 162 are not 
diminished as long as the courts feel 
bound to recognize the effect of state 
laws with respect to partnerships. 


Buy and sell agreements 


Where the partners have entered into 
an agreement which upon the death of a 
partner obligates the estate to sell the 
deceased partner’s interest#? may such 
sale be treated as the disposition of an 
interest in the partnership; may entity 
treatment be accorded it and as a result 
the proceeds of the sale be given capital 
gain treatment? Regulations 111, Sec- 
tion 29.126-1 do not recognize the entity 
treatment where the partnership agree- 
ment provided that upon the death of 
the partner his interest in certain part- 
nership assets would pass to the surviv- 
ing partners in exchange for payments 
to be made by them to his widow. But 
should not the situation be different if 
the partnership agreement provides for 
the sale of the deceased partner’s entire 
interest? 


Under the law of many states either 
the withdrawal or the death of a partner 
terminates the partnership. Since the in- 
terest of a partner who withdraws from 
the partnership may receive capital gain 
treatment upon the sale of such inter- 
est, should not the same treatment be 
accorded the interest of an estate where 
the deceased partner’s interest is subject 
to an agreement providing for its sale? 
Even though the agreement is to be 
carried out by the personal representa- 
tive, this obligation is one assumed by 
the partner while living and the interest 
in the partnership after his death sub- 
ject to the agreement to sell is the same 


_ interest that the partner himself. had 
| during his lifetime. Just as in the case 


: | of distributions during the partner’s life- 
are | ; 





"1942-2 CB 436. 


“See Edmonds, Problems in Administration of 
Partnership Assets, 1951 Univ. of Illinois Law 
Forum, No. 4, p. 507-519. 
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time, payments to his estate have no in- 
come tax consequences if they represent 
merely his investment in the partnership, 
plus his partnership income accrued to 
the date of his death. 


In an extreme application of the en- 
tity theory a retiring law partner had 
capital gain with respect to amounts 
received on account of unpaid bills and 
work in process.59 While it might be 
argued that if there are but two partners 
in the firm, the survivor cannot buy the 
estate’s interest under the entity theory 
but must purchase assets,5! if there are 
more than two partners is there not 
sound reason for recognizing entity 
treatment of the estate’s interest under 
a buy and sell agreement? But it has 
been held that a deceased partner’s share 
of installment obligations held by the 
partnership was taxable in his final re- 
turn notwithstanding the continuance of 
the partnership business and the ex- 
istence of a contract requiring the sur- 
viving partners to purchase his interest, 
for the purpose of Section 44(d). The 
Court refused to apply the entity theory 
of partnerships.5? 


Sale of assets 


What is the alternative to entity treat- 
ment and taxation as the sale of a 
capital asset? The sale then will be that 
of partnership assets and will result in 
either capital gain or loss or ordinary 
income or loss or a combination of them, 
depending upon the assets sold.5% 


If the intent of the partnership agree- 
ment is to purchase an asset which the 
parties regard as capital in nature, the 
transaction is a capital one; no gain or 
loss is realized by the estate and the 
surviving partners have no tax deduc- 
tion.54 


50Swiren v. Com., 183 F. (2d) 656, cert. den. 340 
U.S. 912. But see Woody, 19 T.C. No. 46 (1952) in 
which the theory was not recognized in a mercan- 
tile partnership. 

51But see Tyree v. Com., CCH Dec. 19690 (M); 
(T.C. 1953). 

52Goldberg Est. v. Com., 189 F. (2d) 634 (CCA- 
2d, 1951) aff’g. 15 T.C. 10 (1950). 

53IRC Sections 117(a), 117(j). 

54Nutter v. Com., 46 B.T.A. 35 (1941); Carter 
v. Com., 36 B.T.A. 60. 


If the decedent is on a cash basis, his 
interest in the uncollected accounts re- 
ceivable when collected will receive ordi- 
nary income treatment in the year of 
their receipt.55 If, however, the deceased 
partner were on an accrual basis, the 
uncollected accounts receivable will al- 
ready have been taken up in his income 
while living and, when collected by the 
estate, the proceeds will have as their 
basis the fair market value of the ac- 
counts receivable at the time of death, 
and any gain or loss will be treated as 
ordinary income or ordinary loss. If the 
personal representative sells the ac- 
counts receivable of the accrual basis 
deceased partner, the proceeds in the 
hands of the estate will be entitled to 
capital asset treatment. 


The interest in the “business inven- 
tory” sold by the personal representative 
is entitled to capital gain or loss treat- 
ment, its basis being the fair market 
value at the date of death and the in- 
ventory, and the sale is one of property 
not used in the ordinary course of busi- 
ness. It is the return of capital invest- 
ment.56 The fixed assets such as plant, 
machinery, equipment and real estate 
will take.a date of death basis, and in 
the hands of the personal representative 
their proceeds will be subject to capital 
gain or loss. Likewise the sale of good 
will, if any, is a capital asset.57 


Continuation of partnership 


Where, however, the partnership agree- 
ment provides for continuation of the 
partnership after the death of a partner 
with the estate continuing as a partner, 
state law may affect the tax treatment. 
If state law requires treating the estate 
as a new partner, the estate’s assets in 
the continuing partnership will take a 
new basis at death and the deceased part- 
ner’s interest will probably be treated as 
having been sold even though no change 
has in fact taken place in the composi- 


SDizon v. U. S., 
1952). 

Dixon v. U. S., note 55. 

SiRodney B. Horton, 13 T.C. 148 (1949) NA 


1949-2, CB4; Grace Bros. v. Com., 178 F. (2d) 170 
(CCA-9th, 1949). 


192 Fed. (2d) 82 (CCA-6th, 








Our complete trust services make it possible 
for us to serve your customers’ needs 


in many ways. 


FIRST AND MERCHANTS 


National Bank of Richmond 
Virginia’s Largest Bank 


Member Federal Deposit Insurance Corporation 





737 








tion of the assets comprising the con- 
tinuing interest of the estate. Even 
though the estate may not technically be 
a partner, if it is entitled to a share of 
the partnership income as such, it is in 
effect a participant in the partnership 
enterprise. The estate’s right to such in- 
come may probably be valued for estate 
tax as of the date of death and the 
estate will be subject to income tax upon 
the income payable to it.58 


If the partnership agreement requires 
the business to be continued the date of 
death valuation applies only to the de- 
ceased partner’s interest in the partner- 
ship and not to the component assets of 
the business. It is treated as a sale of 
the partnership interest.59 The partner- 
ship entity is recognized as separate and 
apart from the underlying assets of the 
business. Thus, in the sale of inven- 
toried assets, cost and not date of death 
values will be used; but the basis for 
a gain or loss on the sale of the de- 
eedent’s interest, whether it be to the 
surviving partners or to others, will be 
governed by date of death values.®° The 
cases turn solely on whether the de- 
cedent had an interest in partnership 
assets which would be the subject of a 
sale. 


Income v. purchase 


The Bull case was the first to clarify 


8Bull v. U. S., 295 U.S. 247; Coates v. Com., 7 
T.C. 1256 (1946) ac’q.; Madden v. Com., 5 T.C.M. 
559 (1946); Wilkins v. Com., 7 T.C. 519 (1946), 
aff'd 161 F. (2d) 830 (CCA Ist, 1947); Hess v. 
Com., 12 T.C. 773 (1949); Smith v. Com., 9 T.C.M. 
1084 (1950). 


®Firet National Bank v. Com., 183 F. (2d) 172, 
178 (CCA 5th, 1950): In re Lowenstein’s Estate, 
12 T.C. 694, 698 (1949). 

soEdmonds, Problems in Administration of Part- 
nership Assets, note 49. 
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the distinction between a distribution 
of income and a purchase of a partner’s 
interest. The Court had before it a per- 
sonal service partnership in which the 
decedent had no capital invested. The 
agreement provided that the partnership 
should continue until the end of the year 
in which death of the partner occurred 
and that the estate should share in the 
profits or losses during that year as 
though the decedent were still alive. In 
holding that the payments for income 
earned after death represented a distri- 
bution of partnership income taxable to 
the estate, the Court stated “whether we 
consider the executor a member of the 
old firm for the remainder of the year, or 
hold that the estate became a partner 
in a new association formed upon the 
decedent’s demise,” the tax consequence 
was the same. 


Partners frequently agree that in case 
of the death of one of them, the others 
will pay the decedent’s estate a percen- 
tage of partnership profits for a period 
after death. This has been particularly 
common in personal service partnerships. 
The agreement may require an allocation 
of fees for work in process and of ex- 
penses allocable thereto for periods be- 
fore and after death. Customarily these 
provisions are declared to be in full 
payment of the decedent’s interest in 
the firm. Such provisions helped reen- 
force the Treasury’s contention prior to 
the Revenue Act of 1934 that a purchase 
was being made. 


By the provisions of Section 126 that 
part of the payments would be taxable 
income to the estate which represents de- 
cedent’s share of work in process and 
receivables accrued to the date of his 
death. The theory of a sale is quite at 
odds with reality as far as such work 











































in process and receivables is concerned. 
The surviving partners owe a duty to 
account to the decedent’s estate for the 
value of such items in the absence of any 
agreement. As to these items, the sur- 
viving partners have substituted specific 
payments, whether liquidated or un- 
liquidated, in place of this obligation. 
This, in substance, is a type of execu- 
tory accord and satisfaction. It seems 
quite unfair for the survivors to pay an 
income tax on such amounts under the 
circumstances. Now that such items are 
taxable income to the estate under Sec- 
tion 126 there would seem to be no justi- 
fication for injecting the fiction of a 
purchase and sale. 


Even with respect to payments in 
excess of the value of work in process 
and receivables, there is no basis for the 
argument that a sale and purchase take 
place. Nothing is being sold except pos- 
sibly such items as furniture and books. 
Death has extinguished anything that 
could be sold and the mere recognition 
of long association of the partners or 
other reasons for giving a participation 
in profits should not furnish the basis 
for changing the situation into a sale. 
In effect, the partners, when alive, buy 
from one another the assurance of their 
estate’s participating in the profits for 
a stated period and they pay for it with 
the promise to do the same if they sur- 
vive. No actual purchase is truly in- 
tended. 


Legislation would seem to be _ neces- 
sary to correct this situation since the 
cases implying a purchase and sale have 
become judicially accepted. In the mean- 
time, agreements of this kind should be 
drawn to express the intentions of the 
parties in unmistakable terms and par- 
ticularly to negate any purchase arrange- 
ments. ®1 








SOLE PROPRIETORSHIPS 


Whereas the entity doctrine may be 
recognized, with exceptions, in the sale 
of a partnership interest, the estate of 
the sole proprietor of a business is not 
as fortunate. If a sale of the business is 
made by the executor, it is a sale of the 
component parts of the business even 
though he may continue to operate it 
under authority of the will or the court. 
Upon subsequent sale as a going business 
the sale price must “be commuted into 
its fragments and these are to be separ- 
ately matched against the definition in 
Section 117(a) (1).’’62 


The tax treatment of a sole proprie- 
torship upon liquidation or sale is the 
same as that accorded other assets of 


S1Guterman, note 6, p. 1131-1133. Some clarifica- 
tion of the tax treatment to be accorded amounts 
paid to retiring partners or to a deceased partner's 
estate may be found in Whitworth v. Com., (CCA 
7th, 1953) 535 C.C.H. Stand. Fed. Tax. Rep., par. 
9432. 

Williams v. McGowan, 152 F. (2d) 570, 572 
(1945). 
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an individual decedent. That which takes 
a basis under Section 113(a) (5), such 
as inventory, will receive capital gain or 
loss treatment. Accounts receivable, 
whether collected or sold by the executor 
are ordinary income. The portion of the 
consideration for sale of good will is the 
sale of a capital asset, but that portion 
received for a covenant not to compete, 
if such may be obtained by an estate or 
legatee, may be the sale of a capital 
asset®3 or ordinary income.®* A sake of 
customers’ accounts in connection with 
the sale of the business has been held 
to create capital gain or loss because a 
taxpayer who sells merchandise on credit 
is a dealer in merchandise and is not 
a dealer in customers’ debts.® 


If, however, the executor continues to 
operate the business for a time, replac- 
ing inventory as stock is depleted, the 
sale of the inventory thereafter probably 
will result in ordinary income or loss 
with a new basis at death under Section 
113(a) (5). Sale will be that of a going 
business. 


Losses are deductible by a decedent’s 
estate to the same extent and with the 
same qualifications as are losses of an 
individual taxpayer. Losses deductible 
under Section 23(e) (1) arise only where 
the estate is actually carrying on a trade 
or business. Non-business losses are de- 
ductible under Section 23(e)(2) only 
if incurred in a transaction entered into 
for profit. It was recently held®® that an 
obligation owing to a decedent is acquired 
by the executor in a “transaction entered 
into for profit” in the statutory sense. 
Consequently any loss suffered in col- 
lecting the asset is deductible by the 
executor under Section 23(e)(2). The 
decision appears to be a case of first 
impression. 


If the business is distributed as an 
entity to a legatee the latter’s cost, of 
individual assets, will be that of the es- 
tate’s new basis at death of the owner. 


Where the “sole” business is not 
“sold” or “continued,” the collection by 
the executor of claims owned by the 
decedent will produce taxable income of 
the estate whenever the amount collected 
exceeds the basis of the claim, i.e., when- 
ever it exceeds the fair market value of 
the claim at the date of the decedent’s 
death, which presumptively is the value 
as appraised for estate or inheritance 
tax purposes. See Reg. 111, Section 
29.113 (a) (5)-1(¢). 


This valuation, however, is not con- 
clusive on either the taxpayer or the 


®3Michaels v. Com., 12 T.C. 17. 
, games v. Com., 138 T.C. 148, app. dism’d CCA 
Oth. 


“Graham Mill Elevator Co. v. Thomas, 152 F. 
(2d) 564, 

Estate of Waterman, 195 F. (2d) 244 (CCA 
2d, 1952), rev’g 16 T.C. 467 (1951), no cert. filed; 
Kennedy, Income Taxation of Trusts and Estates, 
1953 Cum. Supp., Sec. 5-15. 
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Commissioner. In Estate of Hodge,8™ 
it was held that the fact that there may 
have been an undervaluation of an asset 
for estate tax purposes cannot be made 
the basis for an income tax gain where 
there would be no income if the asset had 
been properly valued. bt was held in 
Rogers,®8 that the executors are not 
estopped in an income tax controversy 
from maintaining a higher value than 
they had listed the property as having 
on the Federal estate tax return. Fur- 
thermore, since the collection of a debt 
is not a “sale or exchange,” but is an 
“other disposition ” under Section 111 
the gain is ordinary income.®® 


Decedent entered into an agreement 
for a share of future brokerage commis- 
sions, to be continued for a period after 
his death; commissions when received by 
estate were ordinary income to it. The 
transaction may not be treated as a sale 
of capital owned by the decedent at the 
time of his death.7° 


If the income would have been capital 
gain to the decedent, the income is treat- 
ed as capital gain to the estate or lega- 
tee.71 Because the item accrued under 
normal accounting concepts, a sole pro- 
prietor has been allowed a deduction 
in the year of his death for his business 
interest to which an employee became 
entitled by contract at the taxpayer’s 
death.72 


82 T.C. 643 (1943; acq.). 

6831 BTA 994 (1935), aff’d 107 F. (2d) 394 
(CCA 2d, 1939). 

Herbert’s E'st. v. Com., 139 F. (2d) 756 (CCA 
3d, 1943), cert. den. 322 U.S. 752 (1944). See also 
Helvering v. Roth, 115 F. (2d) 239 (CCA 2d, 
1940). Cf. Elverson Corp. v. Helvering, 122 F. (2d) 
295 (CCA 2d, 1941) aff’g 40 BTA 615. 

7Remington Est., note 12. 

See Com. v. Hopkinson, 126 F. (2d) 406, aff’g 
42 BTA 580. 

Howe Est., 16 T.C. 1493. 


Assets SOLD DURING ADMINISTRATION 


A type of problem which may arise, 
not alone in the administration of the 
estate of a sole proprietor but of any 
other decedent, is with respect to distri- 
bution to the residuary legatees of the 
proceeds of assets sold during admini- 
stration. Under the New York rule that 
“capital gain received by an estate be- 
comes a part of corpus, rather than of 
income, when distributed to a residuary 
legatee” the estate was precluded from 
deducting as “ineome properly paid” the 
amount of capital gains distributed to a 
residuary legatee.*3 However, it has been 
held that even though the capital gain is 
not considered income under state law, 
it enters into gross income under Federal 
tax law. 


In Carlisle v. Comm.,74 capital gain 
realized by an estate and later in the 
same year distributed upon the closing 
of administration of the estate was held 
to be “income” which becomes payable 
within the meaning of Section 102(b). 
Hence it was deductible by the estate and 
taxable to the legatee who received it. 


If the residuary legatees do not wish 
the distribution of capital gain to be 
taxed to them, they may succeed by 
pointing out that the distribution was 
merely a partial payment of a bequest 
which was a bequest “not to be paid, 
credited, or distributed at intervals,” 
and that the distribution consisted en- 
tirely of principal under state law. Hence 
it should not be treated as a distribution 


73F. M. Carter et al. v. Hoey, (CCA 2d) 60-1 

Carter v. Hoey, 180 F. (2d) 3853 (CCA 2d), 
aff’g, per curiam, 88 F. Supp. 765, cert. den. 70 
S.Ct. 1001; Simon v. Hoey, 180 F. (2d) (CCA 2d) 
aff’g, per curiam, 88 F. Supp. 754, cert. den. 70 
S.Ct. 1001. 

74165 F. (2d) 645 (CCA 6th 1949) aff’g, 8 T.C. 
563 (1947). 
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of income in any respect under either 
sub-section (b), (c) or (d) (1) of Section 
162. The estate, therefore, should remain 
taxable on the capital gain.75 


PROCEEDS OF INSTALLMENT SALES 


Section 44 allows taxpayers qualifying 
thereunder to report income from sales 
of property on an installment basis as 
installments of the sales price are re- 
ceived. The installment seller, upon dis- 
posing of an installment obligation, must 
report for tax purposes, in the year of 
disposition, the gain previously deferred. 


Recognition is given, however, to the 
fact that transfers at death are invol- 
untary. Section 44(d) thus provides that 
successors of a deceased installment seller 
may continue reporting such income on 
the installment basis if a bond insuring 
the return by the successor of the profits 
as income on the basis applicable to the 
decedent is filed with the Commissioner. 
Is the successor entitled to a deduction 
under Section 126(c) for any estate tax 
paid on the income reported? 


The right to this deduction must be 
found in Section 126(c). The deduction 
is allowed to “A person who includes an 
amount in gross income under subsec- 
tion (a) ...” The applicable language 
of subsection (a) (1) is as follows: “The 
amount of all items of gross incrome in 
respect of a decedent which are not 
properly includible in respect of the tax- 
able period in which falls the date of 
his death or a prior period shall be in- 
cluded in the gross income, for the tax- 
able year when received, of ... (the de- 
cedent’s successor).” Also due regard 
must be taken of the provisions of para- 
graph (3) of subsection (a) which pro- 
vides that “. . . the amount includible in 
gross income under paragraph (1)... 
shall be considered in the hands of 
the . .. (successor) to have the char- 


For special 





problems of decedent farmers’ 


crops, see Bu;nett, 2 T.C. 897 (1943); Linde, note 
11; Scott, Critique of Section 126, Vol. 26 Taxes 
127, Feb. 1948: and Carlisle v. Com., note 28. 








acter which it would have had in the 
hands of the decedent if the decedent had 
lived and received such amount.” Noth- 
ing in Section 126 indicates that it does 
not apply to all income items even though 
in a given case there may be another 
section producing the same net effect. 
The language of the section, to wit: 
“. . . all items of gross income... ” 
would indicate strongly just the op- 
posite conclusion.76 


A deduction for estate tax paid should 
be available under Section 126(c) un- 
less the language must necessarily be 
construed as if it read “A person who 
includes an amount in gross income 
(solely by reason of and) under sub- 
section (a) shall be allowed ... (the 
deduction.” This construction would cer- 
tainly discriminate against installment 
basis obligations for not only is the 
obligation subjected to estate tax; but 
the successor of the decedent must bear 
the added expense as well as undergo the 
trouble of posting a bond and then pay 
income tax on the reportable profit with- 
out regard to its previous depletion by 
the estate tax. Such a result is not 
necessary to protect the revenues and 
is not supported by any discernable rea- 
son of public policy or necessity. 


TAX PLANNING 


Many possibilities for sound tax plan- 
ning will suggest themselves as each 
section of this report is considered 
thoughtfully. Some of them may be re- 
capitulated briefly as follows: 


1. When valuing Sec. 126 items for 
estate tax purposes, be sure to employ 
the tables appearing in the regulations 
to determine the proper discount avail- 
able if payment will be delayed for any 
appreciable period of time. Also take 
such discount from face as may properly 
be attributed to any contingency affect- 
ing the certainty of payment. These steps 
will reduce the estate tax thereon to the 


7Drye, The Taxation of a Decedent’s Income, 8 
Tax L. Rev. 201, 212 (1953). 
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absolute minimum. The estate tax de- 
duction under Sec. 126 will of course be 
reduced, but since the amount received 
is all subject to income tax, no appre- 
ciable change in the income tax is 
created by an increase or decrease in 
the estate tax value. Of course, if an 
item has a “property” classification un- 
der Sec. 113, then upon sale or other 
disposition capital gain or loss arises; 
so any increase or decrease in the estate 
tax value not only directly affects the 
amount of estate tax due but similarly 
has an immediate bearing on the amount 
of gain or loss which will be realized 
upon a disposition. 


2. Consideration should always be 
given to the valuable asset possessed by 
each estate, namely, its existence as a 
separate income taxpayer. While admin- 
istration may not be prolonged to obtain 
the benefits accruing from a division of 
the family income, in estates subject to 
federal estate tax the return is not due 
until fifteen months after death and 
usually will not be audited until many 
months after filing. Thus any _ such 
estate will be in actual administration 
for approximately two years. In all such 
instances consideration should be given 
to the probable income tax brackets of 
the estate and of the heirs. To the extent 
permitted by local law, income or income 
producing assets should be distributed to 
the heirs in compliance with Sec. 162 
and other income or assets should be 
retained by the estate so that, to 
the extent that planning can be opera- 
tive, neither the heirs nor the estate will 
be placed in a tax bracket higher than 
is absolutely necessary. Frequently the 
largest amount of estate income will be 
received in its first tax period; for there- 
after sales to obtain funds, and distri- 
butions to satisfy hungry heirs take 
their toll. Thus the planning for the level- 
ing of income must begin at once. The 
possibility of selecting a short fiscal year, 
possibly one other than the calendar year, 
also must not be forgotten. 


3. Usually the combined effect of the 
estate tax and of the capital gains tax 
will be less than the burden of the estate 
tax plus the ordinary income tax on an 
income item less the Sec. 126 deduction 
for the estate tax attributable thereto. 
Thus in the doubtful cases it will be 
worthwhile to emphasize the eharacteris- 
tics of the item in question which will be 
helpful in avoiding the application of 
Section 126. 


[Committee members: Charles C. Al- 
len, Jr., St. Louis; Emerson T. Anthony, 
Peoria; Byron E. Bronston, Chicago; 
Tom W. Garrett, Oklahoma City; J. 
Quincy Hunsicker III, New York; Martin 
M. Lore, New York; Louis H. Miller, 
Richmond, Va.; Clarence E. Patty, 
Menlo Park, Cal.; Carlton S. Roeser, 
Pontiac, Mich.; Rudolph O. Schwartz, 


Manitowoc, Wis.] 
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SIGNIFICANT TRUST and PROBATE DECISIONS" 


ADOPTED CHILDREN 


In re Upjohn’s Will, 107 N.E. (2d) 
493 (N. Y.). Testator executed Will in 
1917, and thereafter died. Will provided 
for trust for testator’s wife and there- 
after to a niece. If the niece died prior 
to the termination of the trust, income 
was to be paid “to her lawful issue or 
descendants, if any.” In 1905, the niece 
had adopted a child. The testator knew 
of the adoption though, with other mem- 
bers of the family, he kept it secret. 
Trial Court and Appellate Division held 
that adopted child was not “issue” or “de- 
scendant.” 


HELD: Reversed. What the testator 
meant when he used the words “issue” 
and “descendants” is not to be decided 
in vacuo. It is impossible for a Court 
to ascertain the meaning with which 
they are employed in a particular will 
without considering the context of the 
entire instrument and the background of 
facts and circumstances existing when 
the will was made. 


Rhode Island Hospital Trust Co. v. 
Sack, 90 A. (2d) 436 (R. I.). (T&E, Oct. 
52, p. 791.) 


Third National Bank & Trust Co. v. 
Davidson, 105 N.E. (2d) 573 (Ohio). 
Testatrix died prior to her son’s adop- 
tion of a child. Under testamentary 
trust, the Trustee was directed to pay 
each then living grandchild, whether 
born prior or subsequent to testatrix’s 
disease, $10,000 per year until distribu- 
tion of the trust. The Probate Court held 
for the adopted child and this was af- 
firmed by the County Court of Appeals. 


HELD: Reversed. Adopted grandchild 
did not take as testatrix had provided 
for grandchildren “born” rather than 
adopted. 


APPORTIONMENT OF FEDERAL ESTATE TAX 


Miller v. Hammond, 104 N.E. (2d) 9 
(Ohio). (T&E, Apr. ’52, p. 329.) 


McDougall v. Central National Bank, 
104 N.E. (2d) 441 (Ohio). (T&E, Apr. 
62, p. 329.) 


In re Fuchs’ Estate, 60 So. (2d) 536 
(Fla.). The value of the widow’s dower 


—_ 





*Digests of some of the decisions previously re- 
Ported in TRUSTS AND ESTATES are omitted; cita- 
tion to the T&E report is shown following the 
names of these cases. 
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New York City; Committee Chairman 


and certain jointly-owned property were 
allowed as a marital deduction in the 
Federal Estate tax proceeding. Florida 
Statute provides that Federal Estate tax 
“shall be equitably pro-rated among the 
persons interested *** in the proportion 
*** that the value of the property, in- 
terest or benefit of each such person 
bears to the total value of the property, 
interests and benefits received by all 
persons interested in the estate.” Execu- 
tor sought to apportion tax against 
widow. Circuit Court rendered judgment 
for the widow. 


HELD: Affirmed. The provision for 
equitable apportionment of tax was in- 
tended to exempt from the impact of the 
tax those assets of the decedent’s estate 
not included in the taxable net estate and 
the transfer of which did not add to the 
burden of the estate’s Federal Estate 
taxes. A subsequent legislative act to 
this effect is construed to be declaratory 
of existing law. 


In re Wahvr’s Estate, 88 A. (2d) 417 
(Pa.). (T&E, July 52, p. 544.) 


Wachovia Bank & Trust Co. v. Green, 
73 S.E. (2d) 879 (N. C.). (T&E, Mar. 
63, p. 226.) 


Note: In Connecticut, which has an 
apportionment statute, the marital de- 
duction inures to the benefit of the 
widow. Estate of Jerome, 93 A. (2d) 
139 (Conn.). 


ATTORNEYS 


In re Schield’s Estate, 250 S.W. (2d) 
151 (Mo.). Court rule declares it un- 
professional for lawyer to represent con- 
flicting interests. Attorney named as 
testamentary trustee under will acted as 
attorney for Executors. The Probate 
Court refused to allow him a fee. Circuit 
Court reversed. 


HELD: Affirmed. The offices of execu- 
tor and testamentary trustee are separ- 
ate and do not merge though they be 
conferred upon and exercised by the 
same person. An attorney whose duties 
are to advise executrix may lawfully 
act in dual capacity as testamentary 
trustee. 


CLAIMS 


In re Werfel’s Estate, 253 P. (2d) 79 
(Cal.). (T&E, Apr. 53, p. 310.) 


In re Carlson’s Estate, 109 N.E. (2d) 
461 (Ill. App.). Decedent died in January 
1951. He specifically devised certain real 
estate. Taxes for the year 1950 were 
unpaid and were a lien upon such real 
estate. Specific devisee obtained an order 
from the Probate Court directing the 
Executor to pay the arrears of real 
estate taxes. The Executor appealed. 


HELD: Affirmed. The devisee’s peti- 
tion called the Executor’s attention to 
the liability for taxes and justified the 
order that he pay and discharge the 
debt, despite the fact that the Tax Col- 
lector had filed no claim in the Probate 
Court therefor. Just as soon as the 
existence of the debt for taxes is called 
to the attention of the Executor, he 
should forthwith recognize it. 


EXECUTORS AND ADMINISTRATORS 


Larson v. Red River Valley Confer- 
ence, 57 N.W. (2d) 26 (Minn.). A will 
was presented for probate naming no 
Executor. X was on his own petition 
appointed Administrator with the Will 
annexed, and the Will was admitted to 
probate. X subsequently filed his final 
account requesting distribution of the 
estate to a children’s home at the re- 
quest of the defendant, “who is the 
sole devisee under the Will.” Shortly 
thereafter he filed another petition on 
behalf of eighteen cousins, including him- 
self, alleging that no devisee is named 
in the Will and that the residuary clause 
is uncertain and indefinite and, therefore, 
of no force and effect, and requesting 
distribution to the cousins. The Lower 
Court, pursuant to a statute providing 
for the removal of an estate representa- 
tive when he becomes unsuitable, removed 
X as Administrator c.t.a. and appointed 
another. 


HELD: Affirmed. In his capacity as 
Administrator c.t.a. it was the duty of X 
to act as a champion of the Will. His 
position being antagonistic to the will, 
he was unsuitable to continue to act as 
Administrator. 


In re Hillman’s Will, 1138 N. Y. Supp. 
(2d) 409; aff’d no opinion 111 N.E. (2d) 
446 (N. Y.). Testator named corporate 
executor of his will and limited commis- 
sions to 1% of estate. Will was contested 
and temporary administration granted to 
corporate executor named in will. Surro- 
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gate held provision of will limited com- 
pensation of corporation to 1% for its 
services as temporary adminisiratur and 
as executor. 


HELD: Reversed. Provisions of will 
limiting compensation of executor do not 
apply to statutory commissions payable 
to temporary administrators. 


FIDUCIARY RELATIONSHIP 


Stewart v. Hooks, 94 A. (2d) 756 
(Pa.). In a case of first impression in 
Pennsylvania, the Court, rejecting what 
it stated to be the majority rule of most 
jurisdictions, held that it would be 
against the declared policy of this Com- 
monwealth to accept plaintiff’s conten- 
tion that the relation of wife to hus- 
band is confidential as a matter of law 
for the purpose of constructing a trust 
of land which he receives from him upon 
her oral promise to reconvey it upon 
request. 


Davis v. Jenkins, 72 S.E. (2d) 673 
(N. C.). Administrator filed suit for 
sale of decedent’s real property in order 
to obtain money to pay decedent’s debts. 
Court appointed a Commissioner who 
made a sale which was not confirmed be- 
cause the Court stated that the con- 
sideration was inadequate. Three years 
later, the Administrator purchased the 
property for his own account at a price 
in excess of what it had brought at the 
prior sale. This sale was confirmed by 
the Court. After 17 years, an heir of 
the decedent, who had been an infant 
and represented in the proceeding to 
sell by his guardian, brought an action 
against the present owners to disaffirm 
the sale. He was nonsuited. 


HELD: Reversed. Though the sale was 


S PEOPLES; 
' FIRST . 


made by a Commissioner appointed by 
the Court, it was made for the Admin- 
istrator and pursuant to the administra- 
tion of the estate so that in equity the 
result was the same as if the Administra- 
tor had purchased at his own sale. He 
occupied a fiduciary relationship and, 
therefore, the deed obtained was voidable 
at the election of his cestuis. 


GIFTS 


In re Carr’s Estate, 92 A. (2d) 213 
(Pa.). Lower Court ruled that fact that 
certain securities were in the possession 
of the decedent at the date of his death 
raised a presumption that they were his 
property. 


HELD: Reversed. Presumption of 
ownership does not arise solely because 
property is in the possession of decedent 
at death. The burden of proof is on 
anyone who claims property in the pos 
session of another to establish facts es 
sential to the validity of his claim 0% 
ownership. When claim of ownership 
is based upon an alleged gift, claimant s 
burden of proof is greatly increased. 
Claimant established a prima facie 
ownership of the securities. Burden of 
proof shifted to Executor to prove that 
decedent owned securities shortly be- 
fore his death and was attempting to 
consummate a gift. This proof the Ex- 
ecutor did not produce. 


Case contains an excellent discussion 
on the difference between burden of proof 
and burden of producing evidence. 


OF DECEDENT 


246 P. (2d) 
52, p. 681.) 


INHERITANCE BY KILLER 


In re Dunean’s Estate, 
445 (Wash.). (T&E, Sept. 
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Bird v. Plunkett, 95 A. (2d) 71 
(Conn.). (T&E, May ’53, p. 379.) 


Strickland v. Wysowatcky, 250 P. (2d) 
199 (Colo.). (T&E, Dec. 52, p. 956). 


INSURANCE POLICY SETTLEMENT 


Toulouse v. New York Life Insurance 
Co., 245 P. (2d) 205 (Wash.). (T&E, 
July ’52, p. 544.) 


Hall v. Mutual Life Insurance Co., 122 
N. Y. Supp. (2d) 239 (App. Div.) Upon 
death of insured, beneficiary selected op- 
tional mode of settlement of policy pro- 
ceeds, namely, to leave the principal with 
insurance company and receive interest 
thereon at 3% per annum with option 
to withdraw principal and upon bene- 
ficiary’s death, to pay remainder on de- 
posit to beneficiary’s then husband. Upon 
the beneficiary’s death, Executors claim- 
ed deposit and former husband sued. 
Special Term dismissed complaint, hold- 
ing that supplemental contract was an 
independent and new contract, not one 
of insurance, and was an invalid testa- 
mentary disposition for failure to comply 
with the Statute of Wills. 


HELD: Reversed. The Insurance Law 
specifically provides for optional modes 
of settlement on life insurance policies. 
The supplementary contract is a valid 
extension of the policy of insurance pro- 
viding for the continued deposit of the 
fund for the purpose of paying interest 
thereon and a gift over, on the death of 
the policy beneficiary, is not subject to 
the statutes governing the making of 
testamentary dispositions. Legislation 
adopted, as result of holding in this 
case in lower court, is declaratory of 
existing law and not for the purpose of 
changing law. 


INTER VIVOS TRUSTS 


Hines v. Louisville Trust Co., 254 S.W. 
(2d) 73 (Ky.). (T&E, Apr. ’53, p. 312.) 


In re Ingels Estate, 92 A. 
(Pa.). (T&E, Mar. ’53, p. 224.) 


(2d) 881 


LIFE ESTATES 


Raulerson v. Saffold, 61 So. (2d) 926 
(Fla.). (T&E, Mar. ’53, p. 227.) 


Sybert v. Sybert, 254 S.W. (2d) 999 
(Tex.). (T&E, May ’53, p. 383.) 


In re Evans’ Estate, 93 A. (2d) 683 
(Pa.). Decedent bequeathed his entire es- 
tate to wife for life and after her death 
provided: “I give, devise and bequeath 
the following real estate to my son, Oliver 
C. Evans, namely, the properties located 
at *** and also a life interest in the 
properties at *** for the purpose of pro- 
viding for his two daughters.” The de 
visee’s daughters petitioned the Court to 
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construe the will, alleging that the sec- 
ond group of properties were devised to 
their father in trust, the income to be ap- 
plied for their use; the older daughter 
had lived with her grandparents since 
she was four years old and the other 
daughter almost from the time of her 
birth; that their father had never con- 
tributed to the support and maintenance 
of either child, but that the decedent had 
maintained them, educated them and in 
practically all respects acted as their 
father. Orphans’ Court dismissed cita- 
tion. 


HELD: Affirmed. Clause “for the pur- 
pose of providing for his two daughters” 
did not reduce life estate devised to son 
or create trust in him for daughters’ 
benefit, but merely explained object of 
devise, so that son owed no duty to ac- 
count to daughters for income or rents 
from such properties. 


RENUNCIATION 


Union National Bank v. Easterby, 73 
S.E. (2d) 541 (N. C.). (T&E, Jan. 53, 
p. 70.) 


In re Hickman’s Estate, 250 P. (2d) 
524 (Wash.). Hickman was appointed 
Executor under his wife’s will, which 
had bequeathed life estate in her proper- 
ty to husband with remainder to friend. 
Husband elected not to take under wife’s 
will. The Trial Court held that the re- 
nunciation of the will by the husband 
operated to terminate the life estate and 
merged it in the remainder and that the 
remainderman was entitled to possession 
of the residence. 


HELD: Affirmed. With the extinguish- 
ment of appellant’s life estate, respon- 
dent’s remainder interest was enlarged 
to a fee simple estate. Appellant is in- 
dividually chargeable with the reason- 
able rental value thereof for occupancy 
since will was admitted to probate. His 
only right to possession of the property 
and the rents and profits therefrom 
arises from his appointment as Execu- 
tor; he has no such right to occupancy 
as an individual. 


American Trust Co. v. Johnson, 73 
S.E. (2d) 468 (N. C.). (T&E, Jan. ’53, 
p. 70.) 


First National Exchange Bank v. 
Hughson, 74 S.E. (2d) 797 (Va.). Testa- 
tor had created an inter vivos trust for 
his incompetent wife which at the date 
of this action had a value of $63,077. 
By his will he directed that the sum of 
$20,000 be added to the said trust fund. 
The personal estate of the incompetent 
amounted to $20,375. The decedent left 
an estate in excess of $257,000. The 
widow had a right to elect to take one- 
half against the will. The Guardian 
filed an election in her behalf. Persons 
interested in the estate submitted two 
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plans to the Court which they alleged 
would provide adequately for the widow 
during her lifetime. The Court accepted 
the second plan. 


HELD: Reversed. The Guardian was 
without authority to make an election 
on the widow’s behalf. It was beyond the 
power of the court to accept the plan 
and agreement proposed. Either the will 
should be renounced or renunciation de- 
nied. 


Townson v. Townson, 254 S.W. (2d) 
952 (Ark.), (T&E, June ’53, p. 478.) 


RESIDUARY CLAUSE 


Jull Estate, 88 A. (2d) 753 (Pa.). 
(T&E, Aug. ’52, p. 609.) 


Commerce National Bank v. Browning, 
107 N. E. (2d) 120 (Ohio). (T&E, Sept. 
"62, p. GSI.) 


REVOCATION BY MARRIAGE 


In re Romano’s Estate, 246 P. (2d) 
501 (Wash.). (T&E, Sept. 52, p. 683.) 


In re Kinkead’s Estate, 57 N.W. (2d) 
628 (Minn.). Decedent and her surviving 
husband married within six months of 
the husband’s prior divorce, contrary to 
statute, and upon false statements in 
marriage license application. Code pro- 
vides will is revoked by subsequent mar- 
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riage. District Court held wife’s prior 
will was revoked by marriage. 


HELD: Affirmed. Statutory prohibi- 
tion against marriage within six months 
will not be given effect of rendering sub- 
sequent marraige void; the marriage 
being a valid one, there is no reason 
to limit the consequences of its validity 
in the case of a revocation of a will 
preexisting such marriage. 


RULE AGAINST PERPETUITIES 


Braun v. Central Trust Co., 109 N.E. 
(2d) 476 (Ohio Ct. App.). (T&E, Feb. 
52, p. 154.) 


Sears v. Coolidge, 108 N.E. (2d) 563 
(Mass.). Grantor made a deed of trust 
by which he reserved the power to change 
or alter the terms thereof. The first con- 
tingency for the disposition of the re- 
mainder is admittedly véd. The second 
contingency is “the attainment of fifty 
years by the youngest surviving grand- 
child of mine who shall be living at my 
death.” The youngest grandchild living 
at the settlor’s death attained the age of 
fifty years on October 21, 1951. Lower 
Court held gifts over of principal void. 


HELD: Reversed. Since it is permissi- 
ble to make use of the circumstances 
known when a power is exercised to de- 
termine validity under the Rule, it seems 
reasonable to afford the same opportunity 
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in cases where such a power is not exer- 
cised. Upon Grantor’s death, it could be 
learned for the first time what definitely 
were to be the terms of the trust. It then 
could be seen for the first time that there 
was to be no failure to vest within the 
period limited by the Rule. No further 
grandchildren had been born. 


NOTE: See article “Doctrine of the 
Second Look’” by Guy Newhall, 92 
Trusts and Estates 13 (Jan., 1953) for 
a discussion of this case. 


SPOUSE’sS RIGHTS 


MacGregor v. Fox, 114 N. Y. Supp. 
(2d) 286 (N. Y.). Testatrix and husband 
were married in 1923. In 1926, she ex- 
ecuted a will leaving certain diamonds 
and nothing else to her husband. On 
the same day, she conveyed a valuable 
parcel of real estate to Trustee, the in- 
come to be paid to her for her life, and 
upon her death to her nephew until he 
attained the age of twenty-one, when 
principal of the trust was to be paid 
over to him. Trustee was prohibited from 
selling, mortgaging or leasing the 
property without the consent of the 
grantor, who also reserved the right to 
alter, amend or annul the Trust Agree- 
ment. Following her death in 1948, her 
husband brought action to set aside the 
trust as illusory. The Trial Court dis- 
missed the complaint. 


HELD: Reversed. The Trustee had 
very limited control over the principal 
of the trust. Powers reserved by Grantor 
indicated that she intended the Agree- 
ment to be testamentary in character 
and made plain her intention to take away 
from ker spouse his contingent expected 
estate. There was nothing here but an 
illusory transfer and the Trust Agree- 
ment is void in its entirety. (Court of 
Appeals affirmed without opinion. 111 
N.E. (2d) 446.) 


Crane v. Howard, 244 P. (2d) 559 
(Okla.). (T&E, Aug. ’52, p. 609.) 


UNLAWFUL PRACTICE 


People ex rel. Dunbar, Atty. Gen. v. 
Schmitt, 251 P. (2d) 915 (Colo.). (T&E, 
May, ’53, p. 377.) 


WILLS — CONSTRUCTION 


Epstein v. Kusin, 95 A. (2d) 753 
(N. J.). (T&E, June ’53, p. 478.) 


Savannah Bank & Trust Co. v. Mason, 
72 S.E. (2d) 720 (Ga.). Testator’s will 
provided that “so long as John E. Mason 
continues to serve as Manager of Beer 
Distributors, Inc., and so long as Beer 
Distributors, Inc., shall continue to be 
owned by my estate, he shall be paid 
a salary of $75 per week.” Twenty-two 
weeks after testator’s death the company 
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New $3,000,000 branch building with ex- 
terior of plate glass and polished aluminum 
being erected by the Manufacturers Trust 
Co., New York. The design is based on the 
concept that banking today is selling a 
service, which needs an attractive atmos- 
phere, dignified to insure a sense of stability 
and security, but using to advantage the 
latest in form, construction and materials. 


discharged Mason. He sued the Execu- 
tors for his “legacy.” Executors’ demur- 
rer was overruled. 


HELD: Reversed. The will of the de- 
ceased meakes no gift to the plaintiff and 
his contention that he has a “legacy” is 
without merit. 


In re Doerfler’s Estate, 109 N.E. (2d) 
230 (Ill. App.). After payment of all 
“my just debts and funeral expenses,” 
will devised to decedent’s husband one- 
third part of her estate. The Trial Court 
held that the Executor should deduet 
the cost of administration and Federal 
Estate taxes before computing the one- 
third share of the husband. 


HELD: Reversed. Testatrix’s failure 
to include a reference to cost of admin- 
istration and taxes as she did funeral 
expenses strongly implied that she did 
not want them included. 


Carpenter v. Smith, 89 A. (2d) 168 
(R. I.). (T&E, Aug. 52, p. 609.) 


Holmes v: Hrobon, 110 N.E. (2d) 574 
(Ohio.). (T&E, Mar. ’53, p. 222.) 


Baker v. Wright, 60 So. (2d) 825 
(Ala.). Will made specific bequests to 
eight individuals, four of whom are rela- 
tives of deceased, and one of such rela- 
tives, a nephew, was named sole Execu- 
tor. Item Ninth of Will gave residue to 
the Executor “to be distributed and dis- 
posed of among my relatives living at my 
decease in such manner as shall be fit- 


vided: “Any relative, sister, Niece, 


Nephew, or otherwise, of mine, or any 
person, not mentioned herein, or made 
a legatee or devisee, is intentionally omit- 
ted herefrom.” The Trial Court held that 
only those blood relations specifically 
mentioned in will were entitled to share 
in residuary. 








HELD: Reversed. Word “relatives” was 
used in Item Ninth to mean those who 
would take under statutes of Descent and 
Distribution. The Executor, himself a 
relative, is to distribute residuary estate 
as he thinks proper in the exercise of 
entire good faith, any such distribution 
to himself, however, to be subject to 
review by a court of equity. Item Elev- 
enth was not such a limitation on Item 
Ninth that distribution could be made 
only to relatives named in the specific 
bequests. 





Reed v. Ringby, 54 N.W. (2d) 318 
(Neb.). (T&E, Oct. ’52, p. 792.) 


In re Bergland’s Estate, 92 A. (2d) 
207 (Pa.). (T&E, Jan. ’53, p. 69.) 


In re Armour’s Estate, 94 A. (2d) 
286 (N. J.). (T&E, Apr. ’53, p. 315.) 


WILLS — EXECUTION AND VALIDITY 


First National Bank v. DeLoach, 74 
S.E. (2d) 740 (Ga.). (T&E, Sept. 53, 
p. 683.) 


Meek v. Bledsoe, 253 S.W. (2d) 369 
(Ark.). (T&E, Feb. 53, p. 160.) 


Ware v. Hill, 71 S.E. (2d) 630 (Ga.). 
Against testimony of three persons as to 
incapacity of testatrix was the evidence 
of the subscribing witnesses. The jury 
found for the objectant. There was no 
expert opinion. 


HELD: Affirmed. To overcome the 
positive testimony of the subscribing wit- 
nesses, it is not essential to establish in- 
capacity by someone who was present 
when the will was signed or who saw 
the testatrix the date the will was exe- 
cuted. Evidence as to the state of mind 
of the testatrix prior to and subsequent 
to the date of the execution of the will 
may illustrate the incompetency of the 
testatrix at the time of its execution 
and raise a question of fact for the jury. 





Estate of Kelly, 92 A. (2d) 724 (Me.). 
(T&E, Jan. ’53, p. 71.) 


Robbins v. Simmons’ Estate, 252 S.W. 
(2d) 970 (Tex.). (T&E, July 53, p. 
548.) 


[Committee members: Charles W. 
Bergman, Atlanta; Charles B. Cumings, 
Flint, Mich.; Emma M. Cummings, Bos- 
ton; Milton Harris, Winchester, Va2.; 
Paul E. Iverson, Los Angeles; Charles 
B. Kaufmann, Davenport; B. L. Malone, 
Jr., St. Petersburg, Fla.; Eric A. Mc- 
Couch, Philadelphia; Jonas Meyers, Chi- 
cago; Franklin Riter, Salt Lake City, 
Utah; Raymond T. Sawyer, Jr., Cleve- 
land; J. Nicholas Shriver, Jr., Baltimore; 
J. R. Wilson, El Dorado, Ark; Charles 
A. Woods, Jr.; Pittsburgh.] 
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The First National Bank of Chicago 


Statement of Condition September 30, 1953 


ASSETS 


Cash and Due from Banks : ; 
United States Government Obligations . 
Other Bonds and Securities 


Loans and Discounts 


Real Estate (Bank Buildings sol pean wut Pre oper ey ) 


Federal Reserve Bank Stock 
Customers’ Liability Account of heneeiiaienns 
Interest Earned, not Collected 


Other Assets 


Capital Stock 
Surplus 


Other Undivided Profits 


LIABILITIES 


Discount Collected, but not Earned 
Dividends Declared, but Unpaid 


Reserve for Taxes, etc. 


Bills Payable 


Liability Account of Acc tien es 


Time Deposits . 
Demand Deposits 


Deposits of Public Funds 


$ 505,798, 


$ 621,031,971.61 
754, 160, 523.83 
142, 218, 261.25 
1,189,544, 002.87 
1,928, 349.77 

5, 550, 000. 00 
2,677,874.28 
7,646, 410.31 
993,579.89 

$2, 725, 745,973.81 


90, 000, 000.00 
95, 000,000.00 
7,129, 794.96 
2,649, 009.76 
1,800, 000.00 
30,316, 588.99 
_ 500, 000.00 
a 53, 103. 79 


356.51 


1,759, 496,912.19 
195,215,178.29 2,460,510, 446.99 


Liabilities other than those above stated 


87,029.32 
$2, 725, 745, 973.81 


United States Government obligations carried at $261,492,717.25 are pledged 
to secure United States Government and other public deposits, trust 
deposits, and for other purposes as required or permitted by law. 
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A. B.C. and D. of MARITAL DEDUCTION 


PAUL B. SARGENT 


Boston; Chairman, Committee on Draftsmanship: Wills and Trusts 


. ee COMMITTEE WAS ASKED THIS YEAR 
to lend a hand to the average lawyer 
in dispelling some of the obscurities of 
the marital deduction, particularly as to 
the mystic precepts of formula pro- 
visions, and though it might be assumed 
that life-rafts were already in supply! 
on these uncertain seas, the request could 
not be lightly turned aside. It is clear 
that specialists in the field need no such 
help, as each has long since decided 
either to avoid formula clauses altogether 
or has adopted his own version of ex- 
pressing “one-half of the adjusted gross 
estate” to his satisfaction and his clients’ 
dissatisfaction. 


Views varied so widely as to the best 
manner of giving such aid that any mem- 
ber of the Committee can rightly disclaim 
credit or responsibility for anything ap- 
pearing, directly or by implication, in 
this Report and your culprit-in-chief pro 
tem finds solace in the fact that despite 
the warnings of some prophets crying in 
the wilderness the course remains almost 
wholly uncharted by judicial decision. 


To understand the marital deduction 
it is first necessary to recognize it in its 
numerous shapes, for like an octopus one 
of its tentacles may reach out unex- 
pectedly and squeeze the life out of the 
victim just as he seemed to be success- 
fully grappling with the monster. It is 


1Trachtman, Estate Planning, Practising Law 
Institute (Nov. 1951 Edition) pp. 12-71, 120-139. 
Tweed and Parsons, Lifetime and Testamentary 
Estate Planning, American Law Institute (Sept. 
1951 Edition) pp. 37-44, 82. Casner, 64 Harvard 
L. R. 582; 63 Harvard L. R. 99; 62 Harvard L. R. 
413. McLucas, 1948 Probate Proceedings, 87 Trusts 
and Estates 261, 86 Trusts and Estates 445, 27 
Taxes 1114, University of Illinois Law Forum, 
Vol. 1950 — Fall — No. 3 pp. 343-354. Oregon 
Law Review (April 1949). North Carolina Law 
Review (Dec. 1948). Lefever, 1950 Probate Pro- 
ceedings, pp. 4-8. Edmonds, same Proceedings, pp. 
23-28, and 1949 Proceedings, pp. 118-131; 88 
Trusts and Estates 631, and 89 Trusts and Es- 
tates 380, 669. Marital Deduction Clauses for Wills, 
Trust Instruments, Insurance and Annuity Con- 
tracts, Kennedy Sinclaire, Inc. 1952. Commerce 
Clearing House, Trusts and Estates Law Reporter, 
Secs. 8015-8015.40. Prentice-Hall, Wills, Estates 
and Trusts Service, Secs. 21,311, 22,002-5. Lai- 
in, Chap. 12 of Lasser’s Estate Tax Handbook, 
and Fink, Chap. 16 thereof. Stock, Taxes (Oct. 
1948) p. 925.: Morehead, Taxes (June 1949) pp. 
599-606. Gutkin and Beck, 26 Taxes 1009. Surrey, 
61 Harvard L.’ R. 1097, Waldron, Trust Bulletin, 
(Jan. 1949). Solomon, Michigan L. R. (Dec. 1948). 
Kiley and Golden, 89 Trusts and Estates 744, 
Gordon, 87 Trusts and Estates 93. On marital 
deduction as affecting insurance, endowment and 
annuity contracts, see Polisher, Taxes (Feb. 1949) 
p. 97, Lawthers (Taxes Nov. 1948) p. 1019, and 
Taxes (August 1949) p. 715, and Bowe, Life 
Insurance and Estate Planning, pp. 38-50. 
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for this same reason that it was decided, 
against strong and intelligent dissents, 
to point up an explanation of the problem 
with complete instruments instead of of- 
fering isolated forms of clauses which 
when inserted in so-called standard wills 
and trusts might only serve to adulterate 
the entire brew.? 


HIGHLIGHTS OF M.D. 


The salient points of the marital de- 
duction may be summarized as follows: 


A. Applicability. Applies only to 
Federal estate taxation, except as it may 
indirectly affect state inheritance taxes 
and apportionment questions relating 
thereto.2 Certain states like California 
and New York have enacted analogous 
marital deduction tax legislation. 


B. Significance. The 1948 Revenue 
Act provided “a great and welcome boon 
to the beleaguered middle class” (Dean 
Erwin Griswold in Fortune 1949). In 
addition to giving husband and wife the 
right to split their combined income for 
tax purposes, it permitted upon the death 
of either (leaving the other surviving) 
a deduction up to 50% of the decedent’s 
“adjusted gross estate’ — regardless of 
the value thereof — provided the tenets 
of the Act are complied with. 


C. Qualifying for the Marital De- 
duction. Any interest in property (if 
not “terminable”) which passes to a 
surviving spouse will be allowed (up to 
a total of 50% of the adjusted gross es- 
tate) if it is included in the gross estate 
and if it passes: 


1. By Will. 


2. By taking statutory share — whether 
by intestacy or waiving the Will. 


By jointly held property. 
By gifts held to be in contemplation 


2In speaking of former repasts Mr. Trachtman 
said in the 1949 Report: “I think it is apparent 
now that this committee is a very peculiar one. The 
chairman always reports progress. The Committee 
never furnishes any great set of forms and some 
member always arises to read a learned paper on 
some esoteric branch of drafting.” 


3See Reidy, Problems of Apportionment of Es- 
tate Taxes under State Statutes, 1950 Probate Pro- 
ceedings, pp. 23-36. Also, 51 Mich. L. R. 53. 


*Revenue Act of 1948, Int. Rev. Code, Sec. 812(e) 
Reg. 105, sec. 81.47, a, b, ce, d,e. Also, widow’s al- 
lowances, though no longer deductible as a claim 
against the estate, have gotten by as qualifying for 
the marital deduction — at least in some jurisdic- 
tions, depending on the local law. Rev. Rul. 83, 
LR.B. 1953-11. 


of death (not so important as former. 
ly), or to take effect at death. 


By property passing under power of 
appointment. 


By insurance proceeds if payable jn 
lump sum or under certain settlement 
options, if (1) all payments are to the 
surviving spouse alone, (2) payable 
annually or oftener, first installment 
not to be later than 13 months from 
date of decedent’s death, and (3) sur- 
viving spouse has general power of 
appointment of balance remaining at 
her death or same is payable to such 
spouse’s estate. 


By way of a trust giving the spouse 
all the income (payable at least an- 
nually) and a general power (by 
deed or will or both) exercisable by 
herself alone and in all events to ap- 
point the entire principal. Also by a 
“beneficial interest” or “estate” trust 
(without a power of appointment or 
even right to income) where the prin- 
cipal and accumulated income are pay- 
able to the spouse’s estate upon death.’ 


D. Opportunities. 


1. The saving for some husbands and 
wives, where the other spouse is without 
income or property, is phenomenal. Thus, 
a husband with an adjusted gross estate 
of $120,000. (most of which may be life 
insurance), whose estate tax before the 
Act would have been nearly $10,000., can 
by conforming to its provisions (if the 
grim reaper comes to him first) avoid 
any tax on his or his wife’s death — 
unless the property increases in value 
after his death or his wife has or ac- 
quires property of her own. On an estate 
of $300,000 the saving upon the husband’s 
death is close to $45,000, though part of 
this will be lost (approximately $18,000 
thereof) upon the wife’s death — if she 
hasn’t given away or spent the “50%” 
before she dies.? The new conclusive pre- 
sumption against gifts being in contem- 
plation of death if made 3 years or more 
prior thereto will probably increase the 
tendency of widows being more generous 
with their children than with Uncle Sam. 


‘Unqualified right to withdraw principal during 
lifetime by itself constitutes such a genera] power. 


®See Mannheimer and Wheeler, Jr. — Relative 
Merits of Two Kinds of Trusts That Qualify for 
the Marital Deduction, Taxes (May 1953) pp. 373. 
Cooper — Trusts and Estates, Feb. 1952, p. 140. 

7On lesser estates the comparative figures are 
even greater percentagewise, i.e. in a $200,000 
estate the saving is $27,900 on the husband’s death 
with only $4,800 thereof to be paid when the wife 
dies. 
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PRACTICAL ANSWERS TO 
QUESTIONS RELATING TO: 


Insurance options * business insurance 


trusts « key man insurance « use of wills in 
family and business plans « revocable trusts « 
trustees’ management powers « accountings « 
taxation of revocable and irrevocable trusts, of 
life insurance, and of powers of appointment « 
the marital deduction « drafting *« and many 


other topics too numerous to mention 





WHAT EVERY ESTATE 
PLANNER SHOULD KNOW 
ABOUT LIFE INSURANCE 


Completely Revised With Annotated Forms — 


THE SECOND EDITION OF 


AN ESTATE PLANNER’S 
HANDBOOK 


by Mayo A. Shattuck and James F. Farr 





* 





Including for the first time a collection of 
annotated forms of wills and trusts. 


The first edition of this book has 
always been the standard guide for 
all estate planners. Now, all sections 
of that work have been reexamined 
and revised to give you the most 
up-to-date, authoritative, step-by- 
step coverage of all the aspects of 
estate planning. 

The broad scope of the HAND- 
BOOK is sufficient assurance of its 
practical value. The following special 
features increase its usefulness. 

The new (for the first time) col- 
lection of annotated forms (204 
pages), including among others, a 
simple will and codicil, wills with a 
variety of family trust provisions, a 





will and revocable trust employing 
the pour-over technique, and two 
stock purchaseagreements and trusts. 

The completely rewritten chap- 
ters on taxation, bringing you up- 
to-date on this vital aspect of estate 
planning, with special emphasis on 
the marital deduction. 

An expanded treatment of life 
insurance and particularly business 
insurance trusts. 

Whether you own the prior edi- 
tion or not, you will want to have 
this essential guide to your estate 
planning problems. 


Ready in November 





FOR A BETTER UNDERSTANDING OF 


ESTATE PLANNING INSTRUMENTS 


DRAFTING WILLS AND 
TRUST AGREEMENTS 


ADMINISTRATIVE PROVISIONS 


THE LIFE INSURANCE 
POLICY CONTRACT 


by twenty-one distinguished co-authors * 


Life insurance is an essential part of most estate plans. Here 
is a practical, down-to-earth guide to the many questions 
that you face in the interpretation of the policy contract— 
questions that relate to specific provisions such as the bene- 
ficiary clauses, settlement options, assignment provisions — or 
questions that relate to the contract generally such as when 
you must look beyond it for guidance and the requirement 
of prepayment. 

Here is a book that is easy to use because of its clause-by- 
clause organization, boldface headings, tables and index. It 
is a book you can rely on because it has been prepared by 
specialists, and because the text statements are supported by 
copious references to judicial opinions and other authorities, 


by Gilbert T. Stephenson 


More and more estate planners are relying on this valua- 
ble manual of suggestions and suggested forms on drafting 
the “working” provisions of wills and trust agreements— 
provisions covering investments, insurance, taxes and many 
other problems. The following quotation from an outstand- 
ing expert is evidence of this acceptance. 


“The author is to be congratulated on his success in pre- 
paring such a practical, well-constructed and useful book.” 


George G. Bogert, American Bar Association Journal 





LITTLE, BROWN & COMPANY 
34 Beacon Street 
Boston 6, Massachusetts 


Please enter my order for the following: 

copy (ies) AN ESTATE PLANNER’S HANDBOOK at $10.75 
__copy (ies) THE Lire INSURANCE POLICY CONTRACT at $6.50 
___.copy (ies) DRAFTING WILLS AND TRUST AGREEMENTS at $10 
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Keith B. Hook, James E. Hoskins, Walter Klem, Emory M. Nourse, 
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Theo P. Otjen, Daniel J. Reidy, H. Lewis Rietz, Sylvester C. Smith, Jr., 
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2. The annual return on the amount 
saved (or deferred) on the husband’s 
death is a major factor, as a wife may — 
and usually does — outlive her husband 
by a number of years. Nonetheless, it 
must always be borne in mind if the 
wife has substantial assets of her own, 
the ultimate tax on her death may be 
greater than if the marital deduction 
were not used in the first place. 


3. Where the estate consists primarily 
of close corporations, proprietorships, 
partnership interests and other assets 
difficult (or impossible) to turn into cash 
for meeting estate taxes except at great 
sacrifice (and perhaps the loss of the 
business) the use of the marital deduc- 
tion may be a “must’’> — not forgetting 
the unproductive property bug-a-boo 
clinging to an “appointive” trust.® 


4. The division of the estate by the 
marital deduction into two “halves” has 
made it less awkward to separate a widow 
from the second half upon her re-mar- 
riage, thus easing a problem that has long 
confounded lawyers and testators. 


5. The marital deduction created such 
controversy and confusion that never 
again should the probate Bar find un- 
profitable time on its hands. 


Obviously, to come into play the chips 
on (or under) the table must exceed the 
present $60,000. estate tax exemption. 
However, if the combined assets, in hand 
and potential, of husband and wife are 
sufficient to bring the ultimate fund over 
that figure, the situation gives rise to a 
marital deduction problem even before 
the first one dies — a fact that has many 
times been overlooked till too late, when 
the survivor finds his or her estate will 
have to pay an unnecessary tax due to 
short-sighted planning and the all too 
prevalent use of the “simple” Will be- 
tween husband and wife.!° 


FORM OF SIMPLE WILL 


(Commonly a Creator of Costly 
Complications) 


I, AMOS B. ASSET, sometimes known 
as A. BARR ASSET and AMOS BARR 
ASSET, of Catchall in the County of 


SMr. Garwood, 1947 Probate Proceedings, p. 128, 
said: “‘My philosophy used to be, when helping a 
man plan the distribution of his business interest, 
that taxes were the tail and the tail should never 
be permitted to wag the dog. Times have changed, 
however, and now I am inclined to think that 
taxes are the dog and the best we can do is to 
avoid getting caught while we are getting wagged.”’ 


®Regulations, 105, sec. 81.47(a). (There is no 
mention of the bug-a-boo in the Act itself, and it 
may be that the Treasury is overconfident. See 
Trachtman, 88 Trusts and Estates, p. 336, June, 
1949.) 


For other articles on the new Regulations and 
their purported interpretations of the 1948 Revenue 
Act, see: Ray and Hammonds, (Taxes, May, 1949) 
p. 427. Kramer, (Taxes, Dec. 1948), p. 1139. 
Williams, (Taxes, Sept. 1949), p. 788. 


10Whenever used in this Report, the masculine 
shall mean the feminine, the feminine shall mean 
the masculine, and neither shall mean the neuter. 
(The word “spouse’”’ is in as much ill repute with 
some lawyers as “and/or” is with others.) 
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Chance and State of Change, do make 
this my last Will, hereby revoking all 
wills and codicils heretofore made by 
me.11 


FIRST: I give and bequeath all my 
tangible personal property,!2 including 
any automobile!3 I may own at my death, 
to my wife, ANN ASSET, if she sur- 
vives me; otherwise I give and bequeath 
the same in equal shares to and among 


such of my children as are living at my 
death.14 


SECOND: I give, devise and bequeath 
all the rest, residue and remainder of my 
estate, of whatever nature and wherever 
situated,!5 to my said wife, ANN ASSET, 
if she survives me;!6 otherwise I give, 
devise and bequeath the same to my 
issue living at my death, such issue to 
take by right of representation.17 


TH RD: I intentionally make no other 
provi ion for any child or other issue 
of m ne, either presently living or here- 
after born, as I have confidence that my 
said wife, if she survives me, will ade- 
quately provide for same.!§ 


FOURTH: In the event that at any 
time it may be necessary to appoint a 
guardian for any child of mine, then I 
nominate and appoint as such guardian 
my said wife, ANN ASSET, and if for 
any reason she shall fail or cease so to 
serve I nominate and appoint in her 
place her mother, SHIRLEY A. DEBIT 
and my father, A. PRIOR ASSET, as 
guardians hereunder, and I direct that no 
guardian shall be required to furnish any 


surety or sureties on her or his official 
bond.19 


11No further window dressing needed. Also, the 
usual clause for payment of debts is not necessary, 
and may create ambiguities. See Ritchie, 1952 Pro- 
bate Proceedings, pp. 4-7, 13 for an excellent dis- 
cussion of brevity and clarity in wills. 


12Even this term may in certain instances be 
ambiguous. See Schuyler, Probate Proceedings for 
1952, pp. 25-27. But it is still best not to itemize 
too much. 


13The automobile is often lost sight of by both 
lawyer and client. 


4A precatory memorandum for tangibles, though 
widely used where children are young or clients 
are changeable, has never found official favor. 
(But see 31.) 


Let it never be forgotten, particularly in con- 
nection with the marital deduction, that a residue 
clause may exercise a power of appointment. 


18See note 105 for common disaster alternatives. 


‘7Issue of deceased children purposely included 
in residue —- not so as to tangibles unless client 
wishes to involve minor grandchildren — which 
may raise serious difficulties. 


SLack of this clause may bring into play the 
vretermitted heir statutes -— and if the provision 
is restricted to named children an after born 
child or death of one of the named children leaving 
issue may wreak havoc. 


"The powers of non-domiciliary jurisdictions 
over property belonging to wards of other states 
is deserving of study and appropriate action by 
some committee of A.B.A. 


Some state statutes call for ‘“‘no bond” (N. Y.) 
while others (Mass.) eliminate sureties only — 
but either phrase in wills and trusts is usually 
construed to give greatest possible exemption 
under whichever form of statute is applicable. 


FIFTH: I authorize and empower my 
Executrix or Executor without license of 
Court to sell, convey, mortgage, invest 


’ 


re-invest, exchange, manage, control or 
otherwise deal with any and all property, 
real or personal, comprising my estate, 
and no purchaser need look to the ap. 
plication of the purchase money.”° 


SIXTH: I hereby authorize my said 
Executrix or Executor without license of 
Court in her or its sole discretion to con- 
tinue to operate and carry on any busi- 
ness I may own at my death, corporate 
or otherwise, or to sell and dispose of 
said business or my interest therein at 
public or private sale and to do anything 
and everything which might be neces. 
sary or advisable with respect to any 
such business, including the borrowing 
of money with or without security and 
pledging any or all of the assets there. 
of.?1 


SEVENTH: I direct that all estate, 
succession, legacy, inheritance or other 
transfer taxes, however designated, that 
shall become payable by reason of my 
death in respect of all property compris- 
ing my gross estate for death tax pur- 
poses, whether or not such _ property 
passes under this Will, shall be paid from 
my residuary estate, and I direct that 
same shall not be apportioned. 


EIGHTH: I nominate and appoint my 
said wife, ANN ASSET, to be the Execu- 
trix? of this my Will and if for any 
reason she shall fail or cease so to 
serve I nominate and appoint in her 
place the Catchall Bank and Trust Co. 
of said Catchall, and I direct that no 
Executor hereunder be required to fur- 
nish any surety or sureties on her or its 
official bond. 


IN WITNESS WHEREOF, I hereunto 
set my hand and seal?4 this 26th day of 
August, 1953. 

/s/ Amos B. Asset 


AMOS B. ASSET, of Catchall, in the 
County of Chance and State of Change 
signed the foregoing instrument in our 
presence, publishing and declaring it to 
be his last Will, and as witness whereof 
we three do now at his request, in his 


2eMost clients insist on being told the old, old 
story of the abseonding executor and its relation 
to real estate titles, in jurisdictions where salu- 
tary statutes have not immunized an innocent pul- 
chaser from the rigors of an indefensible rule. 
See Leach, Cases and Text on Law of Wills, P- 


or 
“il. 


“\May cut much red tape and delay. But see 
Trachtman, 1951 Probate Proceedings, 19-22, 28. 


22Must be tailored where power of appointment 
or special circumstances exist or where it is un 
desirable (or impossible) to pay state inheritance 
taxes on future interests which may not vest till 
some distant date. Also, some prefer the taxes t0 
be paid out of “the general assets of the estate 
as if they were debts” to avoid the effect of certain 
eases distinguishing between “residues” and “net 
residues.” 


23See Collie, 1951 Probate Proceedings, pp- 24-28 
and 1952 report, pp. 19-21, 34 for the heavy ta* 
responsibilities imposed upon an executor. 


2A seal, either by word or in esse, 
necessary but appears almost universally. 


is un- 
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presence and in the presence of each 
other, hereto subscribe our names. 


/s/ George Greenback, Bankers Lane, 
Catchall 


/s/ David Deficit, Barter Road, Catchall 


/s/ Mildred Coin, Treasure Alley, 
Catchall?5 


COMMENTARY ON THE SIMPLE WILL 


It may be all right — 


1. Jf the first to die has an estate of 
$60,000. or less and the surviver does 
not have and does not recéive, or having 
or reeeiving does not retain, additional 
property sufficient to bring his or her 
estate substantially above the $60,000 
mark. Otherwise it will mean a $9,500 
tax on that “possibly” taxfree $120,000 
estate when the survivor dies or a tax 
of $31,300 ($36,100 in all) on the $200,- 
000 estate (which could have escaped 
with only $4,800 on the death of each 
spouse). 


2. If the survivor doesn’t become ill 
or incompetent, thus necessitating con- 
servatorship or guardianship. 


3. If the survivor (being the wife) 
has good business judgment, knows the 
value of an inflated dollar and doesn’t 
spend it on a series of “sprees.” 


4, If the survivor (being the wife) 
isn’t in danger of being flimflammed out 
of the fund by family, friends, foes or 


| fortune hunters, which may possibly in- 


clude psalm singing sinners and suc- 
cessor spouses. 


5. Jf the survivor doesn’t die before 
the children reach real maturity — as 
contrasted with legal maturity — so 
the inflexibility, publicity and expense 
of guardianship of minors and the risk 
of 21 year olds dissipating their inheri- 
tances are avoided.?6 


6. If the husband and wife do not 
die within a few hours or days of one 
another and make necessary the payment 
of duplicate sets of state inheritance 
taxes. 


7. Jf where there are no children, the 
one first dying doesn’t mind his or her 
property going to the other’s heirs. 


8. Jf the survivor doesn’t fall prey to 
penury and resultant self-starvation. 


9. Jf the survivor makes a more sensi- 
ble Will in time. 


10. Jf — ad infinitum. 


Cetbiniiidinimiaie 


*Although only two witnesses are required in 
many jurisdictions (and a will if valid where 
executed is valid everywhere?), three are always 
Preferable so as to alleviate, especially for brother 
lawyers of sister states, possible future problems 
attendant on change of domicile or ownership of 
foreign” real estate. 


*On the general subject of inter vivos gifts to 
minors see Shattuck, 1951 Probate Proceedings, 
Dp. 11-17; Fleming, 49 Mich. L.R. 529; Rogers, 
20 Fordham Law Review 233-271 and Tax Law 
Review (Nov. 1951); Haggerty, N.Y.U. 8th An- 
nual Institute on Fed. Taxation (1949) p. 347, 


| Schneider, Taxes (Sept. 1950) pp. 826-887. 
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The same risks apply to the even more 
deadly peril of jointly held property, 
which subjects the survivor to the danger 
of (1) substantial and unnecessary capi- 
tal gain taxes (2) unwarranted and un- 
expected estate and inheritance taxes due 
to inability to prove his or her own con- 
tributions thereto, and (3) possible liti- 
gation where the other heirs or legatees 
are “suspicious.”27 Notwithstanding, 
there are times when in discussions of 
simple Wills and joint property the wife 
comprehends nothing but the advantages 
and simplicity of her husband leaving 
her “everything” outright — if only to 


27The warnings against joint property indis- 
cretions are legion but seemingly to little effect. 


For Competent 


prove his loyalty and confidence in his 
“beloved wife.” In such cases an attor- 
ney may have to quietly fold his tent 
and fade away in the hope the day may 
come when he can return and undo the 
defeat of his intelligent advice. 


On the other hand, nothing is to he 
gained by looking under the bed when 
it is reasonably certain there is nothing 
there. Simple Wills have their important | 
place28 (and to a lesser extent jointly 
held property), and no surer way exists 
for taking advantage of the full marital 
deduction on the death of the first to 


Committee Report, 1949 Probate Proceedings, 
B.. Bt. 
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die. If both husband and wife have some 
independent means and are satisfied with 
each other’s competency to cope with all 
conceivable circumstances but wish to 
avoid an unnecessary tax on the sur- 
vivor’s death and if the children have 
proved their worth and staying powers 
at a reasonably mature age, it may be 
possible through a simple Will to gain 
the entire marital deduction and avoid 
the “second” tax -without the compli- 
cation of a trust by giving the sur- 
viving spouse (particularly when it is 
the husband) a sum equal to the mari- 
tal deduction and the balance of the 
estate to the children (but with a con- 
tingent trust provision for the issue of 
any child who may have predeceased the 
parents, taking care not to violate the 
Rule v. Perpetuities) .29 


More often, however, the circumstances 
even in such cases will call for one-half 
of the adjusted gross estate going out- 
right to the surviving spouse, the balance 
to be set up in a non-qualifying trust 
for the survivor and the children. 


Perhaps in the majority of situations, 
where the amounts involved are substan- 
tial and the wife needs (or wishes) pro- 
tection, or wants to be free from the 
burdens of handling the fund, two trusts 
are set up, one designated as Trust A, 
— a qualifying trust for the surviving 
spouse of one-half the adjusted gross 
estate, — and the other designated as 
Trust B, a non-qualifying trust compris- 
ing the residue of the estate for such 
spouse and children. By this method not 
only is the “second” tax saved?9 upon 
the survivor’s death but the wife is 
spared some of the financial vicissitudes 
of fortune and the minor children are 


See Looker, 1951 Probate Proceedings, pp. 
7-10. For a recent and most interesting case on 
the Rule as pertaining to an inter vivos trust and 
“the second look” see Sears v. Coolidge, 1952 Mass. 
Adv. Sheets, 911, reviewed by Guy Newhall, Trusts 
and Estates, (Jan. 1953) p. 13. The classic ap- 
proach to the entire problem remains Leach’s 
Perpetuities in a Nutshell, 51 Harv. L. R. 638. 


*°On the non-qualifying part — of course the 
“first’’ tax will be due on whatever remains of 
Trust A when the surviving spouse dies. 


protected from the rigors of guardian- 
ship and premature acquisition of their 
inheritances, — a happy combination 
serving the best interests of the family 
and at the same time making the fullest 
use possible of the marital deduction. 


WILL CONTAINING QUALIFYING 
AND NON-QUALIFYING TRUSTS 


I, AMOS B. ASSET, also known as A. 
BARR ASSET and AMOS BARR AS- 
SET, of Catchall, in the County of 
Chance and State of Change, do make 
this my last Will, hereby revoking all 
wills and codicils by me at any time here- 
tofore made. 


FIRST: I give and bequeath all my 
tangible personal property, including any 


automobile I may own at my death, to 
my wife, ANN ASSET, if she survives 
me; otherwise I give and bequeath such 
tangible personal property to my Execu- 
tor hereinafter named with the request, 
but not intending thereby to create any 
legal obligation upon it, that it distri- 
bute or hold the same in accordance with 
a memorandum I may leave for that pur- 
pose and which I expressly declare not 
to be testamentary.?1 


SECOND: I give and devise my plan- 
tation, known as Devastation, situated in 
Setback in the State of Decay, to my 
said wife, ANN ASSET, if she survives 
me, and if she does not so survive me I 
direct the same shall pass as part of the 
residue of my estate. 


THIRD: If my said wife, ANN AS- 
SET, shall survive me, then I give and 
bequeath to my Trustees hereafter named 
as a separate and distinct trust to be 
known as Trust “A” a sum equal to one- 


311f the wife has died there will be only the 
corporate executor. The closest to an official bless- 
ing for this useful device may be found in Tweed 
& Parsons (A.L.I. 1951) pp. 9 and 108. Where 
seemingly trustworthy adults are available in the 
family as precatory custodians and dispensers of 
the tangibles they are to be preferred over the 
executors but too often the children are too young 
and the nearest relatives too grabby. Adverse gift 
and inheritance tax implications can usually be 
dismissed as more fanciful than real. 
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half of the value of my “adjusted grog 
estate” as presently defined in the Fede, 
al Revenue Act of 1948, said amount 
however, to be reduced by the value q 
finally determined for Federai estate tay 
purposes of all other items of my grog 
estate qualifying for marital deductio, 
under said Revenue Act which pass 9 
have passed to my said wife outright un, 
der other provisions of this my Will o 
outside this Will by operation of law o 
otherwise,3? and the Trustees shall pay 
the entire net income from said trust 
fund to33 my said wife during her life. 
time, at least as often as quarterly, and 
shall pay to or for her benefit such 
amount or amounts of principal as the 
corporate trustee may from time to time 
deem necessary or advisable for her com. 
fort, maintenance and _ support,*4 and 
upon her death shall pay the entire prin. 
cipal of said trust estate as it may then 
exist to or for such person or persons 
as my said wife may by her last Will 
direct and appoint,®5 including the right 
to appoint to her own estate, and in de. 
fault of any such appointment the same 
shall be added to and consolidated with 


* 32For other suggested versions see Tweed and Par- 

sons, Casner and Trachtman, previously cited. 
Mr. Trachtman (than whom there is no abler or 
more gracious a 5-star general) is ‘‘strongly op- 
posed to the use of formula clauses and has a 
number of alternatives, such as splitting the life 
insurance so that half qualifies and the other half 
does not, splitting the testamentary residue (which 
is not preceded by any legacies) in the same way, 
and then directing payment of non-marital legacies 
out of the Second (non-qualifying) part of the 
residue — and also providing a legacy to the 
spouse payable out of the Second Part;” this leg- 
acy is really a ‘make-up’ legacy, to take care of a 
contingency that may never arise and which can 
readily be renounced — as contrasted with the 
clauses of others which make the whole testamen- 
tary plan depend on a formula.” As to _jointly- 
owned property he recommends “that it either be 
severed, or if that is not feasible and the amount 
is substantial, that the amount passing on death 
by survivorship be brought into hotchpot when the 
residue is divided.” Mr. Trachtman states this is 
only a bare outline of his views which he plans 
sometimes to expand. 


3See note 59. 


It is advantageous taxwise to deplete Trust A 
first but may lead to interesting conflicts. 


The word “comfort” causes consternation in 
some quarters but not with the wives of testators 
who (the wives) are fearful that due regard will 
not be taken by the trustee for their general 
well-being during widowhood. As used in a marital 
trust such words as “comfort,” “welfare,” “hap- 
piness” can have no adverse tax effect but would, 
of course, have to be limited to some ascertainable 
standard (if possible) in any non-marital trust 
provisions where the question of a charitable re 
mainder is involved (which is not the case in any 
of the instruments herein presented). See Ithaca 
Trust Co. v. U.S., 279 U.S. 151 and Henslee ?- 
Union Planters Nat. Bank & Tr. Co., 69 Sup. Ct 
Rep. 290 (1949). 


Under the Regulations (81.47a) the power ca? 
be restricted to an exercise thereof only bY 
specific reference thereto, thus avoiding a chance 
exercise by a residuary clause, and such Pro 
visions, though not yet widely used, are slowly 
gaining favor. See Wolf, Taxes, (March, 1961) 
pp. 198-199. 


Incomplete exercise of powers of appointment 
provide a small but fertile field for breeding Tid- 
dles which can, it is said, be nipped in the bud 
by disposing of any homeless and insurgent frag 
mentations by some such clause as: “In the event 
that my wife shall fail to appoint all of the pri 
cipal of this trust fund remaining at her deat 
all of the principal of this trust which she b# 
not so appointed shall be .. .” etc. 
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the trust fund set up in the following 
paragraph hereof and held, managed, ad- 
ministered and distributed as an integral 
part thereof.3¢ 


FOURTH: All the rest, residue?? and 
remainder of my estate, of whatever na- 
ture and wherever situated, I give, de- 
yise and bequeath to my trustees here- 
inafter named, but in trust nevertheless 
to hold, manage, invest and reinvest the 
game as Trust B hereunder and to pay 
the net income thereon to or for my said 
wife, ANN ASSET during her lifetime, 
and also to pay to or for her benefit such 
amount or amounts of the principal there- 
of as the corporate Trustee?8 may from 
time to time in its sole discretion deem 
necessary or advisable for her comfort, 
maintenance, support or for the comfort, 
maintenance, support or education of 
any child or other issue of mine, and upon 
her death, or upon my death if she 
should predecease me, I direct that said 
trust estate as it may then exist, shall be 
paid over to my then living issue by 
tight of representation, except that if 
any child of mine is then under the age 
of thirty (30) years, the Trustees shall 
retain in trust?® his or her share and 
shall pay to or expend for such child the 
net income therefrom and so much of 
the principal thereof as the corporate 
Trustee in its sole discretion may deem 
necessary or advisable for his or her 
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The more cautious recommend the following be 
added: ‘“‘Notwithstanding anything to the contrary 
contained in this will, I direct (a) that in estab- 
lishing this trust for my wife there shall not be 
allocated to the trust any property or the pro- 
ceeds of any property which would not qualify 
for the marital deduction allowable in determining 
the Federal estate tax on my estate and (b) 
that the Trustees of this trust shall not retain 
beyond a reasonable time any property which may 
at any time be or become unproductive nor shall 
they invest in unproductive property.” (Query, 
is there any property which may not become un- 
productive? ) 

















For those apprehensive about the possibility of 
the wife inheriting a fortune from the husband’s 
mother-in-law at an inopportune time (viewed 
in the light of the marital deduction), it has been 
Suggested there should be a clause authorizing the 
wife to renounce the marital bequest in whole 
or in part (assuming such right does not exist 
at common law) under the age-old and some- 
times surprisingly unsupportable supposition that 
nate it may not do any good, it can’t do any 
arm.” 












In some junisdictions the words “which I may 
die seized or possessed or to which I may be then 
m any way entitled” are still necessary to pass 
after acquired real estate. 







: The marital deduction may be and often is tied 
m with the residue but survivors of a bout with 
the “three unknowns” and the “$1.00 rule,” which 
may come about by qualifying a part of the 
Tesidue for the marital deduction, seldom seek a 
return engagement. However, for a compelling 
view to the contrary, see Kiley and Golden, A 
Residue Formula for Marital Deduction, 89 Trusts 
and Estates, 744. 

















®Occasionaly a wife will express concern at the 
Prospect of becoming bank-locked, but she cannot 
Participate in the discretion over the use of prin- 
cipal of Trust B without its being subject to 
taxation in her estate — which may be another 
— for giving her the right to withdraw (at 
east in part) from Trust A, and if she dissipates 
a withdrawals then indirectly the tax prohibi- 
ion has served to save Trust B from a like fate. 


an Stephens, Use of Trusts in Small Estates, 
rusts and Estates, April 1953) p. 242. 
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comfort, maintenance, support and edu- 
eation until such child attains said age 
of thirty (30) years?® or dies, whichever 
shall first occur, and thereupon the Trus- 
tees shall transfer, pay over and convey 
the principal of such share, together with 
any accumulated income, to such child 
outright and free from all trusts if 
living and if deceased to his or her then 
living issue by right of representation, 
and in default of such issue to my then 
living issue by right of representation, 
except that any amount payable to any 
other child of mine who is then receiving 
income hereunder shall not be distributea 
to him or to her outright but shall be 
added to the share then held in trust for 
such child and shall be dealt with, ad- 
ministered and distributed as an integral 
part thereof.*! 


FIFTH: The Trustees shall have full 
power and authority to manage, invest 
and reinvest said trust estates as they 
shall exist at any time, to sell4? the 
same or any part thereof at public auc- 
tion or private sale, without order of any 
court, and to execute and deliver good 
and sufficient deeds or other instruments 
to convey and transfer the same, no pur- 
chaser being bound to look to the appli- 
cation of the purchase money;4? to de- 
cide all questions as to what constitutes 
income or principal, and to determine 
whether premiums and discounts on in- 
vestments shall be charged against or 
credited to income or principal or ap- 
portioned between them;4* to hold bonds 


49This is often hedged by providing for with- 
drawal of a portion of the fund at age 25. 


“Those confronted with New York’s emascu- 
lated period for measuring the Rule v. Perpetui- 
ties should look to the protection of a savings 
clause. 


“The words “and convey” are said to be neces- 
sary to supplement the power “to sell” in some 
states. 


43It is fervently hoped that some day everywhere 
this ever appearing and always annoying abomina- 
tion can be abolished. 


44It is deemed too daring in marital deduction 
trusts to add “notwithstanding any determination 
of the courts.” In fact, some court decisions have 
been so extreme — this time on the broad side — 
in construing such rights to decide between in- 
come and principal that one member of the com- 
mittee recommends: “To determine how any re- 
ceipts or payments by the trustees shall be 


Get acquainted with... 


or other securities in bearer and unregis- 
tered form and to hold securities in the 
name of the Trustees or of a nominee 
without indicating any trust, or in the 
name of any other person, firm or cor- 
poration, endorsed in blank or with the 
power of attorney for their transfer at- 
tached; to manage and invest separate 
shares or trusts as a joint trust fund 
consisting of undivided interests, and to 
invest the trust funds or any part there- 
of in participations in any common trust 
fund of the CATCHALL BANK AND 
TRUST COMPANY now in existence or 
hereafter created, and the Trustees shall 
not be required to give notice that such 
investment is to be made; and to retain, 
invest or reinvest in securities or other 
property of a kind or in a proportion 
which ordinarily might not be considered 
suitable for a trust investment; and in 
making payments of and in distributing 
principal the Trustees shall have full 
power and authority to sell and convert 
into money the whole or any part of said 
trust estates, no purchaser being bound 
to look to the application of the pur- 
chase money, and may make such pay- 
ments or distributions in cash or in kind 


or partly in each, the determination of 


the Trustees with respect thereto and 
the values thereof to be conclusive and 
binding upon all persons.*5 


SIXTH: Neither the income nor the 
principal of any trust estate created 


hereunder shall be alienable by any bene. 
ficiary, either by assignment or by any 
other method, and the same shall not 
be subject to be taken by his or her 


creditors by any process whatever.*® 


SEVENTH: I authorize and’ empower 
my Executors without license of court to 
sell, convey, mortgage, lease, invest, re-. 


credited, charged or apportioned as between prin-. 
cipal and income in any case where the trustees 
have a reasonable doubt as to how the same 
should be credited, charged or apportioned under 
any rules of law, or in case there is no rule of 


law on the subject.” 


“For administration powers, 


see Trachtman, 


1950 Probate Proceedings, pp. 17-22, Stephenson, 
Drafting Wills and Trust Agreements, Administra- 


tive Provisions (Little Brown & Co. 1952). 


#*6Some add in the words “or for torts or other 


obligations.” And see note 72. 


The ESTATE PLANNERS QUARTERLY 


TRUSTS & ESTATES has said it for us. 


Here is what the T & E reviewer wrote after 


examining the ESTATE PLANNERS QUARTERLY: 


“This 64-page cloth-bound publication is designed primarily for life underwriters but 
should be of substantial value to all members of the estate planning team. It is not just 
a collection of articles or dissertations. It is largely estate planning in action: approaches, 
presentations, motivations, specific solutions, reports. Written in lucid manner by a great 


prospect. EPQ is a welcome addition to the literature in this field.” 
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invest, exchange, manage, control or 


otherwise deal with any and all property, 
real or personal, comprising my estate, 
and no purchaser need look to the ap- 
plication of the purchase money.*? 


EIGHTH: I direct that all estate, suc- 
cession, legacy, inheritance or other 
transfer taxes, however designated, that 
shall become payable by reason of my 
death shall be paid from my residuary 
estate, and I authorize my Executor to 
pay, compromise and settle any such 
taxes whether on present or future in- 
terests.4§ 


NINTH: If I have during my lifetime 
made arrangements for the sale or other 
disposition of any business interest, cor- 
porate or otherwise, I may have at my 
death, then I direct my Executors to 
carry out any such agreement or agree- 
ments as expeditiously as possible, and 
I expressly leave to the discretion of my 
Executors during the administration of 
my estate the retention, continuance, sale, 
liquidation or other disposition of any 
other such business interest I may have 
at my death and if the same shall be- 
come part of any trust estate herein 
created I give my Trustees a like discre- 
tion over any such business interest, 
knowing that my Executors and Trustees, 
as the case may be, will take into con- 
sideration with respect thereto the wishes 
and best interests of my family, and they 
are specifically empowered to take all 
steps which they may deem necessary or 
advisable in connection with any such 
business or business interest and are to 
be exempt from any liability for any 
loss whatsoever for their acts or de- 


“Although power is given executors to invest 
and reinvest it is rarely used except to buy govern- 
ment bonds during the period of administration. 


See note 22 for probably a more comprehensive 
but perhaps less comprehensible phrasing of the 
tax clause. The unceasing conflict is to choose 
between what a court will call correct and what 
will be clear to the client — truly, a proverbial 
choice between the devil and the deep blue sea. 
Also, if the pecuniary formula marital elause is 
used, the payment of taxes “from the general 
assets of the estate as a debt’’ will not dovetail. 


For the problems arising as a result of the sur- 
viving spouse renouncing a Will and electing to 
take against it, see Jesse, 1952 Probate Proceed- 
ings, pp. 36-37. 
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“This time you put the children’s coats on, 
and I'll go out and blow the horn!” 
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cisions in good faith relative thereto. 
The Executors and Trustees are author- 
ized to loan or borrow money to or for 
such business or business interest or to 
or for any corporation representing the 
same and to vote the shares of stock in 
any such corporation in such manner as 
they may deem advisable, including the 
power to select or vote for the appoint- 
ment or election of themselves or per- 
sons aS managers, officers or directors 
who may also be officers, directors or 
employees of the corporate Executor and 
Trustee.*9 


TENTH: In the event that at any 
time it may be necessary to appoint a 
guardian for any child of mine, then 
I nominate and appoint as such guar- 
dian my said wife, ANN ASSET and if 
for any reason she shall fail or cease 
so to serve, I nominate and appoint in 
her place said CATCHALL BANK AND 
TRUST COMPANY, and I direct that 
neither my said wife nor said CATCH- 
ALL BANK AND TRUST COMPANY 
shall be required to furnish any surety 
or sureties on her or its official bond as 
such guardian.5° 


ELEVENTH: I nominate and appoint 
my said wife, ANN ASSET and said 
CATCHALL BANK AND TRUST COM- 
PANY to be the Executors as well as 
the Trustees under this my Will, and I 
direct that they shall not be required 
to furnish any surety or sureties on their 
respective official bonds in either capacity. 


IN WITNESS WHEREOF I hereunto 
set my hand and seal this 26th day of 
August, 1953. 

/s/ Amos B. Asset 


AMOS B. ASSET, of Catchall, in the 
County of Currency and State of Change, 
signed the foregoing instrument in our 
presence, publishing and declaring it to 
be his last Will, and as witnesses whereof 
we three do now at his request, in his 
presence and in the presence of each other 
hereto subscribe our names. 


/s/ Upton Underwriter, 
1 Main Street, Catchall, State of Change 


*“Consideration should be given to providing 
extra compensation to executors and trustees for 
taking on such responsibilities which usually en- 
tail far more effort, time and skill than normally 
required in administering estates and trusts. 


For the basic problems presented by business in- 
terests see Garwood, 1947 Probate Proceedings, 
pp. 129-137, and articles and authorities cited 
under note 91. 


Broad powers for handling business interests 
are essential not only for retention or sale of 
such interests but also to meet difficulties that may 
arise under Sec. 115(g) (3). See Winton (Taxes, 
March 1953), p. 204, and Mandell in the same 
issue, p. 208. Also, Love (Taxes, Feb. 1951), p. 
139. Schwartz, Trusts and Estates (Dec. 1950) 
p. 824. 


50Nowhere in the field of law do we find such 
extreme variations as pertain to guardianships, and 
it may be well in some jurisdictions expressly to 
restrict the appointment to “guardian of the 
property”’ to obviate the possibility of already 
harrassed trust officers turning banks into nur- 
series for their wards. 


/s/ Andrew Accountant 

1 Main Street, Catchall, State of Change 
/s/ Lewis Lawyer 

1 Main Street, Catchall, State of Change 


COMMENTARY ON WILL CONTAINING 
QUALIFYING AND NON-QUALIFYING 
TRUSTS 


1. Accomplishes greatest ultimate pos. 
sible tax savings in most situations in. 
volving a federal estate tax — (unless 
the surviving spouse has substantial in. 
dependent means). 


2. Protects the fund from practically 
all the hazards of the “simple” Will. 


3. Trust A is applicable only when the 
net estate is expected to exceed $60,000. 
including taxable transfers, jointly held 
property, etc. Obviously, if the decedent 
leaves an estate of under $60,000. (or 
thereabouts), or has substantially all his 
property in joint names, or if his life 
insurance constitutes the bulk of his 
estate and is under the “annuity” settle- 
ment options, the result may be chaotic. 
No formula should be used, no Will 
should be drawn, no client should be al- 
lowed to die without knowing what he 
has and how he has it. There is no for- 
mula for a safe leap in the dark.®* 


4. Gives surviving spouse beneficial 
life interest under broad flexible pro- 
visions without serious risk of needless 
dissipation of the fund to the detriment 
of the children. 


5. Surviving spouse through exercise 
of power of appointment over Trust A 
can “equalize” at least in part, the chil- 
dren’s inequalities in age, health, edu- 
cation, marriage, ability and other im- 
ponderables. (If warranted, Trust B can 
have a limited (tax free) power to ap- 
point to or for any one but the spouse, 
her creditors, her estate or the creditors 
of her estate.) 


6. If more latitude is desired for the 
surviving spouse, a power to withdraw 
all or a part of Trust A can be added 
without tax consequences. 


7. The estate tax benefits vanish if 


5INo attempt has been made in the above in- 
strument to deal with the myriad of special 
problems that may be present in any given situa- 
tion, such as “foreign” divorces, adopted “and/or” 
illegitimate children, and the endowment and per- 
petuation of the testator’s prize bull, Bingo. For 
these it is necessary to go to the books and then 
use one’s own ingenuity — with assists from Prof. 
Leach, 27 B.U.L.R. 157-202, and Tweed and Par- 
sons, pp. 79-133. 

Also, it has been requested, “because it might 
please hyper-technical lawyers and probate judges, 
that there be added to the above will: ‘The pro- 
visions herein made for my wife, ANN ASSET, 
are to be accepted by her in lieu of all dower 
or other rights which she may have in my estate, 
except her right of support during the settlement 
of my estate.” 

52Where the marital deduction is not in issve 
and haste is of the essence, see “Warm Weather 
Special” by Trachtman for an abbreviated but 
adequate form of Will, leaving everything to wife 
if living, and if not to issue, with shares of 
children under 25 held in trust. Prentice-Hall, 
1951. 
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the “poor” spouse dies first (and the 
survivor does not remarry) — but most 
of the other advantages emanating from 
the use of the trust remain till the 
children reach the stated ages — and if 
a child dies before that time there will 
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ING 
ING be no subsequent estate tax on the pass- 
ing of the share of such deceased child. 
2 Pos. 8. Where there are second marriages 
is in. Jand step-parents involved, the establish- 
nless § ment of a trust is even more imperative, 
il in. and in such cases it may be (and it may 
not be) worth the price of paying the 
| full tax rather than to qualify for the 
ically § marital deduction and thus risk half the 
l. estate going out of the family on the 
n the § step-spouse’s death. 
= 9. The above Will has designated the 
~ wife as a co-executor and co-trustee prin- 
dent § . 
rt tipally as appeasement to her for not 
. receiving the estate “outright.” Obvi- 
l his a : ; 
lif ously, where the wife is open-minded it 
| oi may be better to have someone else as 
ST the co-executor and co-trustee (particu- 
ttle- : 
oti larly as to the latter), and sometimes 
“: T this can be accomplished to her satisfac- 
Will §.. rae : 
mer tion by giwing her the right, as above 
* B indicated, to withdraw from the princi- 
t he 
pal of Trust A. 
for- 
FORMULAE — FUNCTIONAL OR 
icial FALLACIOUS? 
oon At this point candor compels a return 
to the fact that a highly regarded seg- 
nent . ; : 
ment of probate society decries marital 
formula clauses and warns their use 
cise F may lead to untoward consequences®3 
t A — some of which are: 
shil- 
du l. Possible litigation between surviving 
in, spouse and other beneficiaries. 
can 2. Delays and complexities in settlement 
ap- of estates. 
use, 3. Possible changes in the present tax 
OTs law substantially affecting distributive 
shares intended by the testator. 
the 4. Testator may tamper with situation af- 
i ter he makes Will containing formula 
fed clause by changing property into joint 
e names, revamping life insurance poli- 
cies, etc., without professional advice. 
if 5 





9. The amount passing to the surviving 
spouse under the formula clause may be 
less than such spouse would take by 
waiving the Will, and thus induce such 
waivers which are themselves destruc- 
tive of the testator’s intentions. 









It is conceded that formula clauses 
can, when blindly used, produce mon- 
Strosities, but this is true of any tool 
of any trade, and in many situations in- 
volving a substantial federal estate tax 
the alternative is to use a divining rod 
on the client’s property in such a way 
that the amount or fraction to or for 
the spouse, outright or in a qualifying 
trust, by a portion of the residue or 
by specific legacy or otherwise, will just 
Cc—_——_ 
ao Gutkin and Beck, Taxes (Nov. 1948), p. 
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about equal that part of the adjusted 
gross estate desired for qualification for 
the marital deduction. This means not 
only ascertaining and appraising in 
rather exact fashion the client’s present 
assets and estimated taxes —- sometimes 
a Herculean task in itself54 — but also 
an ability to foresee the future value as 
of countless possible dates of death of 
such items as proprietorships, partner- 
ships, stocks in close corporations, royal- 
ties and patent rights, vested and con- 
tingent interests (and expectancies) in 


For a lesson in higher mathematics as applied 
to the Marital Deduction, see Powers, Chapter 17 
in Lasser’s Estate Tax Handbook, (also in abbrevi- 
ated form in Taxes (Aug. 1949) pp. 726-730. 





FOR 





future inheritances and like nebulae — 
as well as to anticipate the possibility of 
“tampering” by the client or “waiving” 
the will by the surviving spouse or 
“changes in the tax laws,” the sequence 
of certain (and uncertain) deaths, un- 
usual expenses due to illnesses or tragic 
incidents (or double indemnity payments 
in case of accidental death), stock mar- 
ket fluctuations and other unpredictables 
which only end when leave is taken from 
the gaming table of life. 

Some may say the answer lies in 
“neriodic checkups” which admittedly are 
always desirable and sometimes essen- 
tial, but to those with vague and vacil- 
lating clients who though vigorous in 
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other respects are rarely willing to pay 
an “average lawyer” commensurately for 
full dress estate planning presentations 
and vigilant retakes thereof, this seems 
unrealistic. While there may be people 
who have so stagnated themselves and 
their property with government bonds 
and cash that their financial situation 
appears no longer susceptible of substan- 
tial variation, it is surprising how few 
of even these die with net estates close 
to their expressed expectations. It is be- 
cause the status quo has proved so un- 
reliable that the bequests in_ specific 
amounts gave way in sO many cases 
to the use of percentages, a prac- 
tice deemed by some a respectable fore- 
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runner to the as yet less reputable mari- 
tal deduction formula clause. 


Others say that disclaimers are the 
solution, on the supposition that the 
surviving spouse will voluntarily reduce 
his or her share in the other’s gross 
estate to the most advantageous amount 
as determined in the light of the circum- 
stances existing at the time of the be- 
reavement. While it is true an American 
father and mother can usually be relied 
upon to further the highest conception 
of family life, it hardly follows that the 
survivor can be equally trusted to em- 
brace the marital deduction so idealisti- 
cally — nor is it safe to assume the 
government would fail to turn its wrath 
on such expensive practices which by 
their very nature are open to an impu- 
tation of less idealistic “deals.” 


The foregoing is not intended to be- 
little the view of the non-formulists. In 
theory, few would disagree with their 
forebodings; in practice,55 the formula 
provision, when carefully drawn, has 
been found to serve a real need which 
is difficult, and at times impossible, to 
fulfill without prognostic powers fand 
illusions) most of us do not possess. 


POURING IT ON AND OVER 


In jurisdictions where “pour-overs” 
are no longer looked upon as a mirage, 
an inter vivos trust (commonly known 
as a “living” trust) may be the most 
satisfactory answer to a client’s problem, 
affording an escape from the publicity, 
expenses, delays and sometimes inflexi- 
bilities of probate. Such instruments re- 
quire, though often do not receive, a 
higher degree of care than where the 
property passes by testamentary dispo- 
sition, particularly insofar as the use 
of the marital deduction is concerned. 
Under this device a husband with sub- 
stantial life insurance, a home (held 
jointly or otherwise), an appreciable 
amount of cash and securities, and per- 
haps a close corporation or proprietor- 
ship, may decide to set up his estate un- 
der (1) a revocable Indenture of Trust 
as the ultimate depository for all his 
estate with the exception of tangibles 
and possibly real estate, and (2) a pour- 
over Will as follows: 


COMBINATION LIFE INSURANCE 
AND LIVING TRUST 


THIS INDENTURE OF TRUST made 
this 26th day of August, 1953, by and 
between AMOS B. ASSET of Catchall in 
the County of Chance and State of 
Change, party of the first part, herein- 
after called the Donor, and the CATCH- 
ALL BANK AND TRUST COMPANY, 
a corporation duly organized and exist- 
ing under the laws of the State of 
Change and having an usual place of 
business in said Catchall, and ABEL 


Mannheimer, (Taxes 1948) pp. 1090-91. 







TRUEHEART, of Sagacity, in th 
County of Stability and State of Con. 
petency, parties of the second part, here. 
inafter called the Trustees. 


WITNESSETH THAT: 


WHEREAS the Donor has delivered t, 
the Trustees the following policy or poli. 
cies of insurance upon his life,5® and has 
signed or agrees to sign such paper; 
as are necessary to make the Trustees 
the beneficiaries thereof, _........____ 
ee eee ene — 

WHEREAS the Donor may from time 
to time deposit other policies of insur. 
ance hereunder or may assign, transfer, 
pay over and deliver to the Trustees 
other property,5? real or personal, to 
be held under the terms of this Indenture 
of Trust; 


NOW, THEREFORE, said Trustees do 
hereby covenant and agree that until the 
death of the Donor they will hold said 
policies, and in the event of the payment 
to them of the proceeds, either in whole 
or in part, of said policies, or of any 
additional policies or other property, real 
or personal, they, the said Trustees, will 
hold the same upon the trusts hereinaf- 
ter set forth, namely: 


ARTICLE FIRST: The Trustees shall 
receive, hold and manage all such proper- 
ty and shall invest and reinvest the same 
and shall collect the income and proceeds 
thereof and shall pay over any net in- 
come therefrom to or for the Donor 
during his lifetime and shall pay to or 
for him such amount or amounts of 
principal as he may in writing from time 
to time request and shall also pay to 
him or for his benefit so much of the 
principal thereof as the Trustees may 
from time to time deem necessary oI 
advisable for his comfort, maintenance 
and support.58 


ARTICLE SECOND: Upon the death 
of the Donor the Trustees shall deal with 
the trust estate, including any property 


58In many such trusts there appear the words 
“has designated the trustees as _ the 
aries, . . .” when in fact an insurance company 
will not ordinarily make available the change of 
beneficiary forms or issue a policy payable to trus- 
tees until its counsel has first examined (and ap- 
proved) the executed trust instrument, thus creat- 
ing the problems whether the probate estate pass- 
ing to the trustees by a will executed directly 
after the signing of the trust pours over into 4 
vacuum on the theory that no trust exists where 
there is no res. (See Restatement of Trusts and 
Scott on Trusts, sec. 74). Fortunately, it is only 
in a rare instance, due to the untimely death of 
the Donor or otherwise, when such doubts be- 
come more than academic. 


“Donor may start the trust operating at ay 
time during life by depositing cash, securities 
other income-producing property in it. 

8The “to or for” rule applies as much to the 
Donor as to other beneficiaries as he may become 
incapacitated by illness, accident, mentality or old 
age and thus precluded from receiving income or 
asking for principal except through an ever to 


be avoided guardian or conservator. A complete § 


power of amendment, revocation, withdrawal, 


etc. appears at the end of this instrument but the § 
above right to withdraw inserted at the beginning 


of the trust many times calms the client's fears 
before they have had time to become serious. 
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that may be added thereto by reason of 
the Will of the Donor or otherwise, as 


follows: 


A. If ANN ASSET, wife of the 
Donor, shall survive him, then the Trus- 
tees shall set aside as a separate and 
distinct trust fund to be known as “Trust 
A” a sum equal to one-half of the value 
apersi of the Donor’s “adjusted gross estate” 
istees#. ss presently defined in the Federal Rev- 
-Inue Act of 1948, said amount, however, 
- andi) be reduced by the value as finally de- 
termined for federal estate tax purposes 
of all other property qualifying for mari- 
tal deduction which passes or has passed 
tp the Donor’s said wife under the pro- 
visions of his Will or outside his Will by 
operation of law or otherwise, and the 
Trustees shall pay the entire net income 
from said Trust A to®°® said ANN ASSET 
during her lifetime, and shall also pay 
to or for her benefit such amount or 
amounts of principal as the Trustees in 
their sole discretion may deem necessary 
or advisable for her comfort, maintenance 
and support,®® and upon her death the 
Trustees shall pay the entire principal 
as it may then exist to or for such person 
or persons as she may by her Will mak- 
ing specific reference to this instrument®! 
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shall§ direct and appoint, including the right in 
per-§| her to appoint to her own estate, and in 
ame default of any such appointment the 





same shall be added to and consolidated 
with the trust fund designated “Trust 
B” set up in the following paragraph, 
and shall be held, managed, administered 
and distributed as an integral part there- 
of. 


B. The balance of said trust estate, 
or all thereof if the Donor’s said wife 
shall not survive him, shall be retained 
by the Trustees as “Trust B” and the 
Trustees shall pay to or expend for said 
ANN ASSET, wife of the Donor, the 
net income®? from the trust estate and 
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Some feel the marital deduction might be in- 
validated by adding “or for’? in the income clause 
of the marital trust on the theory that the trustees 
might thereby withhold some part thereof. 







®‘°Many husbands decide to give their wives an 
| unrestricted right to withdraw from the principad 
of Trust A thus not only displaying tactful con 
fidence, but also affording an opportunity for 
Trust A, which would be taxable at her death, to 
be depleted, and Trust B, which will not be so 
taxable, to be maintained or even built up from 
its original size by income accumulations, and 
(hopefully) capital appreciation. 





















and ®1\See note 35. 
nly re ae 
of *See note 60 on possibility of allowing income 
he- to accumulate. Often Trust B provides that the 
income shall in the discretion of the Trustees be 
allowed to accumulate (and be added to principal 
any j from time to time) or be payable along with 
or amounts of principal to and among or for the 
wife and children and other issue in such amounts 
the § 2nd at such times and in such proportions as 
me | the Trustees may deem best, depending upon their 
old § Tequirements and resources from time to time, 
or there being no duty to equalize any such payments 
to or expenditures either of income or principal. This 
ete B'S flexibility at its fullest, (otherwise known as 
val, _Sprinkling” or “spraying’’), to meet the vary- 
the ing needs of the family and coincidentally may 
ing mean incurring the smallest amounts of income 
ars | taxes assessed against the component members. 





sot Manahetmer, Trusts and Estates (June 1948) 
p. 451. 
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so much of the principal thereof as the 
Trustees may from time to time deem 
necessary or advisable for her comfort, 
maintenance and support, or for the com- 
fort, maintenance, support or education 
of any child or other issue of the Donor, 
and upon the death of the survivor®® of 
the Donor and his said wife,*+ the Trus- 
tees shall apportion whatever shall re- 
main of the trust estate into equal shares 
as follows, one such equal share for each 
then living child of the Donor and one 
such equal share for the then living 
issue by right of representation of each 
deceased child of the Donor. 


In the case of each share apportioned 
to a living child of the Donor the Trustee 
shall during any period which such child 
shall be under the age of twenty-one (21) 
years pay to or for such child so much 
of the income therefrom and principal 
thereof as the Trustees may deem neces- 
sary or advisable for the comfort, main- 
tenance, support and education of such 
child,®5 and after any such child has at- 
tained said age of twenty-one (21) years 
the Trustees shall pay to or for such 
child for his or her life the net income 
of the share apportioned to him or to 
her, and shall also pay to or for such 
child such part or parts of the princi- 
pal®6 as the Trustees from time to time 
may deem necessary or advisable for the 
comfort, maintenance, support and edu- 
cation of such child. 


In the case of each share apportioned 
for the then living issue of a deceased 
child of the Donor the Trustees shall ad- 
minister said share for the benefit as 
a family group of such of said issue as 
shall from time to time be living, and 
the Trustees may make whatever pay- 
ment, use, application, expenditure or 
accumulation of the income and princi- 
pal of said share as they shall think 
proper and for the benefit of each or all 
of the members of said family group, 
and final distribution shall be made of 
whatever shall remain of said share, free 
and clear of all trusts and per stirpes 
among such of said issue as shall be 
living at the death of the last to survive 
of the Donor and his said wife, ANN 
ASSET, and their children living at the 
date of this instrument, namely, HOL- 
LOW ASSET, born February 6, 1943, 
NETTIE ASSET, born June 1, 1944, and 


8$Wars (verbal) have been waged over the 
proper choice between “survivor,” “last to die,” 
“last to survive,” and ‘the longest liver’ (for 


those enjoying overtones of pink pills). 


The possibility of remarriage may be added 
to the certainty of death with a phrase reading 
“upon the death or remarriage of said wife, 
whichever shall first occur’ . .. The wife will 
still have the income and right to appoint the 
principal of Trust A. 


®*Trust replaces need for less flexible guardian- 
ship. 


Imperative in most cases to open door to use 
of princpal in discretion of Trustees. For article 
on use of principal for life beneficiaries with 
drafting and tax considerations, see Trachtman, 
1947 Probate Proceedings, pp. 116-127. 


A. LITTLE ASSET, born November 4, 
1951. 

On the death of a child of the Donor, 
after the death of the survivor of the 
Donor and his said wife, the share of 
such child shall be paid over, transferred 
and conveyed to or for such person or 
persons other than the creditors, the 
estate or the creditors of the estate of 
such child as he or she may by his or 
her last Will direct and appoint,®? and 


“Under present law this is a non-taxable power. 
See Powers of Appointment Act of 1951 — Richard 
J. Turk, Jr. (1951 A.B.A. Probate Proceedings) 
pp. 52-56, 90 Trusts and Estates 428 (July, 1951). 
McLucas, Trusts and Estates (Dec. 1951), p. 859. 
Guterman, Taxes (Aug. 1951), pp. 631-636, 673. 
Seghers, Taxes (Sept. 1952), pp. 679, 689, 764. 
Johnson, Taxes (Dec. 1951), pp. 965-980. Craven, 
65 Harv. L. R. (Nov. 1951) p. 55. 
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in default of such appointment such share 
shall be reapportioned for the then liv- 
ing issue of said deceased child and shall 
be continued in trust for the benefit as 
a family group of such of said issue as 
shall from time to time be living in the 
manner provided in the foregoing para- 
graph relative to the share for the issue 
of a child of the Donor dying before the 
death of the survivor of the Donor and 
his said wife. 


If the trust of a share hereinabove di- 
rected to be apportioned for the benefit 
of one or more of the living children of 
the Donor, or for the benefit as a family 
group of the living issue of one or more 
of the children deceased of the Donor, 
shall at any time fail for want of a 
beneficiary or beneficiaries then said 
share shall be returned to the Trust 
estate and shall be reapportioned in equal 
parts among the other shares thereof, 
counting as one such other share any 
share theretofore distributed of the 
Trust estate, and one such equal part 
shall be added to the undistributed share 
to which it is reapportioned and there- 
after shall follow the fortunes thereof,®8 
and one such equal part reapportioned 
to a theretofore distributed share shall 
be paid over to the person or persons 
who would be entitled to such thereto- 
fore distributed share had the same then 
become distributable. 


ARTICLE THIRD: Anything herein- 
before to the contrary notwithstanding, 
following the death of the survivor of 
the Donor and his said wife any child 
of the Donor at any time after attaining 


“This setting up the shares of a deceased 
child’s issue into a “family group” has been 
adapted from an arrangement recommended by the 
late Mayo A. Shattuck, and is particularly useful 
when the retention of close family corporation 
stocks is desired for the lifetime of all the issue 
of the Donor living at his death. Where such cir- 
cumstances do not exist, query, whether a Donor 
should anticipate the inability of his children and 
other issue to handle money at reasonable ages 
of twenty-five (25), thirty (30) or thirty-five 
(35) (following the wife’s death). See next 
Article. 


The phrase “follow the fortunes thereof” was 
Mr. Shattuck’s way of putting color into the drab 
words “to be held, administered and distributed 
as an integral part thereof.” 


Article Twenty-First covers the remote contin- 
gency of a default both of issue and appointment 
and is inserted near the end of the instrument 
because it usually is one of the last and hardest 
decisions to worm out of the client. See note 97. 


*It may be well to exclude from the with- 
drawal rights the stocks of close corporations 
where it is desired to retain control in the hands 
of the Trustees for the entire family’s benefit 
till all the first and second generations have died. 


tThis form of clause giving right to withdraw 
instead of directing payments at the stated ages 
permits the beneficiary, if he desires, to continue 
the advantages of the trust without the necessity 
of setting up his own trust with pieces of the 
fund as they become distributable — but, of 
course, with such a clause his estate is fully 
taxable on whatever part of the fund he has 
such right of withdrawal. It is difficult to give 
grandchildren such privileges of withdrawal which 
is one of the many reasons that normally call 
for outright distributions at certain ages to the 
issue of a deceased child — again not forgetting 
the peril of violating the Rule v. Perpetuities. 
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the age of twenty-five (25) years may by 
a request in writing deposited with the 
Trustees withdraw in one sum or in 
instalments up to a total of one-third 
(4%) of the principal of any trust estate 
held hereunder for his or her benefit at 
the time of such written request, and 
after attaining the age of thirty (30) 
years may withdraw a second one-third 
(4%) thereof as valued at the time of 
such first written request, and after 
attaining the age of thirty-five (35) 
years may withdraw all or any part of 
the principal®® then remaining, and the 
determination of the Trustees as to what 
constitutes such fractional parts and the 
payment thereof whether in cash or in 
kind shall be binding and conclusive up- 
on all persons.7° 


ARTICLE FOURTH: The Trustees 
are authored and empowered to receive 
property by gift or by Will or otherwise 
from any person or persons as additions 
to any trust created by this Indenture 
and to hold the same upon such trusts 
and to administer it under the provisions 
hereof.71 


ARTICLE FIFTH: Neither the in- 
come nor the principal of the trusts cre- 
ated hereunder shall be alienable by any 
beneficrary, either by assignment or by 
any other method, and the same shall not 
be subject to be taken by his or her 
creditors by any process whatever.7? 


ARTICLE SIXTH: The Trustees shall 
render each year to the beneficiary or 
beneficiaries of full age and legal com- 
petency then entitled to receive the in- 
come hereof an account of the administra- 
tion of the trusts and the written ap- 
proval of such beneficiary or beneficiar- 
ies shall, as to all transactions shown 
therein, be final and binding upon all 
persons (whether in being or not) who 
are then or may thereafter become en- 
titled to share in either the principal 
or income of the trusts.7* 


TiLays the foundation for a pour-over Will on 
the death of the Donor, or the deposit of securi- 
ties or cash for investment for his own benefit 
at retirement or earlier — if, as so often is the 
case, the trust originally is for the sole purpose 
of receiving life insurance policies. 


72Efficacy of the spendthrift clause varies in 
different jurisdictions. See Griswold, Spendthrift 
Trusts (Second Edition). Scott on Trusts, secs. 
151-1563.3. 


If a trust is not spendthrifted, the benefi- 
ciaries are apt to assign their shares on the basis 
of one bird in the hand for 8 or 10 in the bush. 


@The validity of this type of provision, some- 
times called a “‘clearance” clause, has not yet been 
established, even in inter vivos trusts. See Judd, 
1951 Probate Proceedings for a full discussion 
of the general problem of notice on trust ac- 
countings. In testamentary trusts there is the 
further question whether a testator may eliminate 
the need (and expense) of a guardian ad litem 
by a clause (only for use by those who are bold 
and defiant and a little bit rash) reading: “I 
direct that no guardian ad litem be appointed 
at any time in connection with the allowance of 
any account of or accounting by an Executor or 
Trustee under this my will.” 


ARTICLE SEVENTH: Any Trustee 
hereunder may resign by instrument in 
writing signed and delivered or mailed 
by registered mail to the co-trustee, if 
any, then acting hereunder and to the 
Donor if then living, and if not, to the 
then beneficiary or beneficiaries of ful] 
age and legal capacity entitled to income 
hereunder. Any such resignation’ shal] 
be deemed to be sufficiently mailed if 
mailed to each person entitled to re. 
ceive such notice at the last address of 
each such person known to the resigning 
Trustee.75 


ARTICLE EIGHTH: No bond shall 
ever be required of any Trustee or Trus- 
tees hereunder.76 


ARTICLE NINTH: The Trustees shall 
use their best efforts to collect all sums 
payable under or by virtue of the pro- 
visions of any of said insurance policies 
whenever any such policy shall to the 
knowledge of the Trustees have matured, 
but shall not be required to take any 
legal proceedings unless and until they 
have been indemnified. The Trustees shall 
have no responsibility except as herein 
specified with respect to such policies or 
with respect to the payment of premiums 
thereunder or with respect to any action 
required to keep such policies in force.™7 


ARTICLE TENTH: The Donor re- 
serves the right by his own act alone, 
without the consent or approval of the 
Trustees, to sell, assign or hypothecate 
said policies or any of them, to exercise 
any option or privilege granted by any 
of said policies including, but without 
limitation of the generality of the fore- 
going, the right to change the _ bene- 
ficiary of any policy, to borrow any sum 


7%4A trustee has no inherent right to resign 
without court permission — which is not always 
forthcoming, particularly where the trustee is 
peculiarly fitted for the task at hand, such as 
running a girl’s school, and the court is at a 
loss to find a suitable replacement. 


7%A provision for the appointment of a suc- 
cessor trustee is too often ignored and its omis- 
sion throws the trust into the courts where it 
takes on all the attributes of testamentary trusts. 
See Article Seventeenth for appointment. of suc- 
cessor trustee clause in this trust. Generally the 
following will suffice as a stop-gap where no 
specific successor is in mind: “In case any trustee 
herein named shall fail or cease so to serve, the 
vacancy or vacancies so caused shall be filled by 
the appointment of one or more succeeding trus- 
tees by an instrument in writing signed by the 
Donor, if living, and if not by the then income 
beneficiary or beneficiaries of full age and legal 
capacity and delivered to the person or persons 
so named to act and to any then co-trustee or 
co-trustees.”’ 


7Many a trust inter vivos has, in the absence 
of this clause, found itself with a prohibitive bond 
premium on the death or resignation of the 
original trustee, where application has to be made 
to a court for the appointment of a _ successor 
trustee. 


7This and the two following paragraphs are 
necessary to free the hands of the Donor and the 
Trustees in dealing with the insurance policies 
and at the same time protect all concerned. With 
such provisions there is no difficulty in the Donor 
using the policies for loan purposes, and unless 
the trust is funded he and he alone is responsible 
for the payment of the insurance premiums — 
as he will realize if he borrows on the policies 
through a_ bank. 
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from the insurer or any individual, part- 
nership, association, or corporation, and 
to receive all payments, dividends, sur- 
render values, benefits or privileges of 
any kind which may accrue on account 
of said policies during his lifetime, and 
the Trustees shall assent to or join in 
the execution of any instrument pre- 
sented to them by the Donor to enable 
him to avail himself of the rights here- 
inbefore reserved. 


ARTICLE ELEVENTH: No insurance 
company issuing any policy which is or 
shall become subject to this indenture of 
trust shall be responsible for the appli- 
ration of any money or thing of value 
paid to the Trustees hereunder or for 
arrying out any of the provisions of 
this instrument. 


ARTICLE TWELFTH: The Trustees 
hereunder may pay to the executor or 
administrator of the estate of the Donor 
from the principal of Trust B hereof 
such sum or sums as such executor or 
administrator may certify to be due and 
payable as the proportionate share of any 
trust estate herein created of all inheri- 
tance, legacy, succession or estate taxes*8 
due from or assessed against the estate 
of the Donor, provided the Donor shall 
not provide for the payment of same 
from the residue of his estate, or pro- 
vided such residue is insufficient to pay 
the same in full or in part, and the 
certificate of such executor, administra- 
tor or other legal representative or repre- 
sentatives of the Donor’s estate as to 
the amount of such taxes and the pro- 
portionate share thereof of such trust 
estate shall be sufficient authority to the 
Trustees to pay the same and shall be 
binding and conclusive upon all parties.79 


ARTICLE THIRTEENTH: The Trus- 
tees shall have full power and authority 
to manage, invest and reinvest any trust 
estate hereunder as it shall exist at any 
time, to sell the same or any part there- 
of at public -auction or private sale, 
without order of any court,8® and to 
execute and deliver good and sufficient 
deeds or other instruments to convey 


| and transfer the same; to decide all ques- 





See Berman, Taxes, (June 1949) pp. 529-534 
for an insight into the question whether a sur- 
viving spouse may take the benefit of the marital 
deduction unburdened by any part of the estate 
tax. A more serious and perplexing problem is 
presented with respect to the tax payable by the 
surviving spouse’s estate on “Trust A” — and 
as a result the wills of such spouses who survive 
or may survive with general powers over qualify- 
ing trusts must be drafted with extreme care 
to prevent great and surprising injustices. 


“Such powers are a “must” where the living 
trust may greatly exceed the testamentary estate 
So as to avoid petitions on apportionment ques- 
tions, (though, of course, in the first instance 
Uncle Sam will get the tax from whichever source 
Is accessible). 


‘Without this — just as in case of executors 
Without a similar power, a court petition must 
almost always be filed, with notice to all con- 


» cerned, a guardian ad litem appointed for minors 


and the unborn and unascertained, and publicity 
and expense — and much delay sometimes to the 
Serious detriment of the trust. 
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tions as to what constitutes income or 
principal, and to determine whether pre- 
miums and discounts on investments shall 
be charged against or credited to income 
or principal or apportioned between 
them ;81 to hold bonds or other securities 
in bearer and unregistered form and to 
hold securities in the name of the Trus- 
tees or of a nominee without indicating 
any trust, or in the name of any other 
person, firm or corporation, endorsed in 
blank or with the power of attorney for 
their transfer attached ;8? to manage and 


SINot enough to disqualify the marital trust, 
and allows settlement of troublesome and compli- 
cated questions without a lot of fuss and feathers 
—and may help tax situation. See Mannheimer 
and Wheeler, Jr. (Trusts and Estates, June 
1953) p. 400. But see Note 44. 


invest separate shares or trusts as a 
joint trust fund consisting of undivided 
interests,83 and to invest the trust funds 


“Statutes in certain states permit this practice, 
under which securities can be sold without submit- 
ting copies of trust, appointments and other 
papers to transfer agents and thus avoiding per- 
haps two weeks’ or more delay and repellent risks 
in effecting sales of stock. But it is well to give 
such clauses and such practices considerable 
thought when a corporate fiduciary is not one of 
the trustees as the possibilities for fraud and 
deceptive duplication are enormous. 


8QOrdinary bookkeeping and administrative props 
will not nullify otherwise valid marital provisions 
but one unusually wary lawyer suggests: “It is the 
intention of the Donor that the trust fund under 
Article — hereof shall qualify for the marital 
deduction for federal estate tax purposes. There- 
fore, none of the powers or discretions given to 
the trustees shall be exercisable by them if to 
do so would impair such marital deduction or 
reduce the amount thereof.”’ 
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ASSETS 


Cash on Hand and in Banks .. . 
United States Government Securities 
State, Municipal and Other Securities, 
the Federal Reserve Bank . . 
Loans and Discounts . . ... . 
Bank Premises. . ... . 
Other Real Estate oe ee ee 
ee a ee 
Customers’ Liability on Acceptances . 


LIABILITIES 


Capital Stock . . . ....-. 
ee 6 a eo we ee a Sf 
Undivided Profits. . . . .. . 
Reserve for Contingencies . . . . 


DEPOSITS 
Commercial and Savings. . . . 
Estates and Corporate Trust. . . 
Accrued Taxes, Interest, ete. . . . 


Other Liabilities . . . ... =. 
Acceptances Executed for Customers 


- © «© « « « $ 248,925,984.68 
pe Sere) 444,705,682.33 
including Stock of 

tho ee SE See oom 131,708,034.90 
a ae Ga) ee ae ae 474,679,679.65 
ae Sr ae ee 3,239,535.03 
ee a ee ee 1.00 

a ae dere 4,.776,339.86 
a oe oe 3,441.54 

$1,308,038,698.99 
- $ 17,500,000.00 
‘ 42,500,000.00 
‘ 12,547,387.04 
; 3,000,000.00 
Capital Funds $ 75,547,387.04 
$1,191.041,218.72 
28,211,301.62 1,219,252,520.34 
< » acleeetre os 10,259,288.76 
Sc gle lone: peateeen 2,976,061.31 
oR. Seppe. ewes 3,441.54 
$1,308,038,698.99 


United States Government Securities carried at $101,430,783.40 are pledged to secure U. S. Govern- 
ment Deposits and other Public Funds and for other purposes as required or permitted by law. 


Assets are shown NET after deducting Valuation Reserves 
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or any part thereof in participations in 
any Common Trust Fund of § said 
CATCHALL BANK AND TRUST COM. 
PANY now in existence or hereafter 
created, and the Trustees shall not be 
required to give any notice that such 
investment is to be made;%4 and to 
retain, invest or reinvest in securities 
or other property of a kind or in a 
proportion which ordinarily might not 
be considered suitable for a trust invest- 
ment;®%5 and in making payments of and 
in distributing the principal the Trus- 
tees shall have full power and authority 
to sell and convert into money the whole 
or any part of said trust estates, no 
purchaser being bound to look to the 
application of the purchase money, and 
may make such payments or distributions 


8tEase in administration and investment of trust 
estate is usually in the best interests of the bene- 
ficiaries, but common trust fund is a relatively 
newcomer and has not yet been wholeheartedly 
accepted by the Bar and the public — for dif- 
ferent reasons. 


SWith some 31 states having now accepted the 
Prudent Man Rule or variations thereof, the 
“horrendus hardships’’ occasioned by investment 
inflexibility are gradually disappearing except for 
those hopeless “orphans” where the testator has 
stifled the fund by the dead-hand doctrine. With 
a drastic lowering of interest rates, a 50 cent 
dollar, itself in turn cut another 50 per cent by 
direct or indirect taxation, such testators have 
in effect “busted” their own trusts. See Shat- 
tuck, 89 Trusts and Estates, p. 849 (Dec. 1950); 
and White, Trust Bulletin (Dec. 1951) p. 7; 
Sayre, 1950 and 1951 Probate Proceedings; and 
Bardt, 1952 Probate Proceedings. 
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in cash or in kind or partly in each, the 
determination of the Trustees with re- 
spect thereto and the values thereof to 
be conclusive and binding upon all per- 
sons.86 


ARTICLE FOURTEENTH: The Trus- 
tees may purchase stocks, bonds or other 
property, real or personal, from the 
executor or other representatives of the 
Donor’s estate, or may make loans to 
them, which loans may be secured or 
unsecured.87 In no event shall the Trus- 
tees hereunder be responsible or liable 
in any way for any loss resulting to any 
trust estate hereunder by reason of any 
such purchase or loan.88 


ARTICLE FIFTEENTH: The Donor 
expressly leaves to the discretion of the 
individual®® Trustee hereunder the reten- 
tion, continuance, sale, liquidation or 
other disposition of any business or busi- 
ness interest, corporate or otherwise, the 
Donor may add to this trust estate, by 
Will or otherwise, or which may be ac- 
quired by purchase from the Donor’s 
estate, knowing that such _ individual 
trustee will take into consideration with 
respect thereto the wishes and best in- 
terests of the family of the Donor, as 
well as the views of the corporate Trus- 
tee, and said individual Trustee is speci- 
fically empowered to take all steps which 
he may deem necessary or advisable in 
connection with any such business or 
business interest and is to be exempt 
from any liability for any loss whatso- 
ever for his acts or decisions in good 
faith relative thereto.9° The Trustees are 
authorized to loan or borrow money to 
or for such business or business interest 
or to or for any corporation representing 
the same and to vote the shares of stock 
in any such corporation in such manner 
as the Trustees may deem advisable, in- 
cluding the power to select or vote for the 
appointment or election of persons as 


586A very valuable provision on occasion, as it 
may obviate a complicated distribution from get- 
ting bogged down. However, some may feel this 
goes so far as to undermine the marital trust, the 
distribution problems of which are set forth by 
Furman Smith in 90 Trusts and Estates (1951) 
p. 16. 


8™May save from sacrifice stocks of close corpora- 
tions or other worthy but frozen assets which can 
be taken care of out of the liquid proceeds of the 
life insurance — when such proceeds are payable 
to a trust and not under settlement options. 


This is a practical necessity to accomplish 
the desired end — but query, whether in mat- 
ters affecting the general administration of trusts 
those who hold themselves out as _ professional 
trustees shoula be relieved of liability. 


8®All depends upon the circumstances whether the 
corporate trustee should share in this discretion 
(and whether it wishes to accept it). 


%°Tf ever a trustee is entitled to exculpation 
(as well as extra compensation) it is in this 
type of situation. The experience of some fiduciar- 
ies in operating small businesses is reminiscent 
of the Perils of Pauline but minus the prospect 
of always emerging heroic and victorious. For a 
bird’s eye view of a few latent hazards — at 
least in Georgia — see McClatchey, Trusts and 
Estates, (August 1951) p. 528, and generally, 
Restatement of Trusts and Scott on Trusts, sec. 
262. 


managers, officers or directors who may 
also be officers, directors or employees of 
the corporate Trustee.9! 


ARTICLE SIXTEENTH: This trust 
is created under, it is governed by and 
is to be construed and administered ac. 
cording to the laws of the State of 
Change.9? 


ARTICLE SEVENTEENTH: If fol- 
lowing the death of the Donor said ABEL 
TRUEHEART shall cease to be a Trus- 
tee hereunder, then ERNEST STOUT- 
FELLOW of Backlog in said State of 
Change shall become the successor indi- 
vidual Trustee and thereby vested with 
all rights, duties, discretions and immuni- 
ties given to the original individual 
Trustee, and if for any reason said 
ERNEST STOUTFELLOW shall fail or 
cease so to serve then such vacancy shall 
be filled by the then income beneficiary 
or beneficiaries of full age and legal 
competency by a written instrument or 
instruments filed with the corporate 
Trustee.93 


ARTICLE EIGHTEENTH: In case 
any trust hereunder shall at any time 
include real estate, the Trustees are, in 
addition to the powers hereinbefore 
given, empowered to rent, mortgage, lease 
(even for a period longer than the dura- 
tion of the trust), sell, alter, renovate, 
operate and otherwise deal with the same 
as they in their sole discretion may deem 
advisable, and without limiting the gen- 
erality of the foregoing, may specifically 
add to, improve or demolish any build- 
ings at any time comprising such real 
estate and the Trustees are further em- 
powered at any time in their sole dis- 
cretion in the event of a sale of any 
real estate held by them as Trustees to 
reinvest the proceeds thereof in whole 
or in part in other real estate either by 
way of providing the Donor’s family 
with a residence or for any other pur- 
pose consistent with the terms of the 
trust.94 


*1As drafted this clause has only the appear- 
ance of self-dealing. For the problems arising in 
connection with disposition and retention of busi- 
ness interests, see: MacNeill, Disposition of Busi- 
ness Interests (Trusts and Estates, Nov.-Dec. 
1948). Lakin, Death, Taxes and Your Business, 
Fiduciary Publishers, Inc., 1948, 78 pages. Casey, 
Trusts and Estates (Dec. 1950) p. 818. Mason, 
VI Chartered Life Underwriters Journal, p. 337, 
1952. Ray and Hammond, Trusts and Estate 
(Jan. 1952) p. 16. Hornstein, 59 Yale L. J., 1040 
(1950). Mannheimer and Friedman, Trusts and 
Estates (Jan. 1952) p. 16; Taxes (May, 1950), 
p. 423; and Mannheimer, Taxes (May, 1941) P- 
393. Bushman, Trusts and Estates (April, 1951) 
p. 228. Waldo, Jr., Taxes (Dec. 1950) p. 1288. 
Rappaport, Taxes (Oct. 1951), p. 835, Laikin, 
IV Chartered Life Underwriters Journal, p. 199 
(1950); and VII, Chartered Life Underwriters 
Journal, p. 32 (1952). Laikin and Lichter, Taxes 
(Oct. 1948) p. 931. Danzig, Taxes (March, 1950), 
p. 213, and particularly Trachtman (P.L.I. 1951) 
pp. 173-178 where the subject is summarized suc- 
cinctly with copious references to current liter- 
ature. 


*2Tiving”’. trusts are particularly susceptible # 
conflicts of laws questions which can be substan- 
tially cut down but not wholly cut out by this 
clause. 


See note 75. 
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ARTICLE NINETEENTH: In addi- 
tion to the powers hereinbefore conferred, 
the Trustees may hold, retain, purchase, 
dispose of and otherwise deal with life 
insurance, annuities, or other forms of 
insurance on the life or lives of any 
peneficiary or beneficiaries hereunder or 
upon the life or lives of others for the 
yenefit of any such beneficiary or bene- 
fciaries, and may pay all premiums and 
wosts thereof from the income or princi- 
pal of Trust B but no part thereof shall 
be paid from Trust A.% 


ARTICLE TWENTIETH: The inter- 
st of any beneficiary in the income of 
Trust B shall cease at his or her death 
ind his or her estate shall not be en- 
titled to any undistributed income which 
i in the hands of the Trustees at or 
ifter the beneficiary’s death.%® 


ARTICLE TWENTY-FIRST: In the 
went there shall be default of issue 
if the Donor®? when all or any part 
if the trusts herein created shall become 
listributable and the same has not been 
appointed as hereinbefore provided, the 
Trustees shall retain the same in trust 
and shall pay the net income therefrom 
to or for the benefit of SHIRLEY A. 
DEBIT, mother-in-law of the Donor, and 
4, PRIOR ASSET, father of the Donor, 
in equal shares or all to the survivor 
thereof, and shall also pay to or for 
the benefit of said mother-in-law and 
father of the Donor or the survivor, such 
sum or sums from the principal of the 
trust estate as the Trustees in their 
sole discretion may deem necessary or 
desirable for the comfort, maintenance 
and support of his said mother-in-law 
and father, or either of them, there being 
no duty to equalize any such payments 
or expenditures of principal, which shall 
not thereafter affect the equality of dis- 
tribution of income, and upon the death 
of the survivor of the said mother-in- 
law and father of the Donor the Trustees 












































“Any trustee, or lawyer for a trustee, who has 
had to cope with real estate, or the purchase or 
exchange of a family residence, without the help 
of such a clause, knows why it is here. 





®This clause, especially interesting to the in- 
surance fraternity, opens the way for the Donor 
to buy insurance on the lives of his wife and 
children, only the cash value (or replacement 
cost?) of which will be taxable on his death, and 
at the same time provides the means whereby 
such policies can be continued after his death for 
the ultimate benefit of the family. See Trachtman, 
1952 Probate Proceedings, p. 35 and Mannheimer 
and Wheeler, Jr. Taxes (May, 1949) pp. 454-459. 


*Must not apply to Trust A and even in trusts 
generally is not used as much as formerly. In 
some states, like New York, such a clause may 
violate a statute against accumulations — which 
might also apply to the payment of insurance 
premiums from income in the prior clause but not 
in New York where such payments are valid under 
Pers. Prop. Law Sec. 16. For an outstanding 
Study of statutory restrictions on accumulation of 
income, see Simes, 7 U. of Chic. L. R. 409 (1940). 


"It is always desirable to have a default clause 
but clients find it hard to decide on such ultimate 
Contingent beneficiaries and more often than not 
nothing is done about it. Where there are no 
other relatives the Donor wishes to remember, 
this is an excellent spot for worthy charities, in- 
cluding hospitals and educational institutions. 




















OcToBER 1953 








shall transfer, pay over and convey the 
entire remaining trust estate in their 
hands outright to the then living nieces 
and nephews .of the Donor, such nieces 
and nephews to take as a class, except 
that issue of any niece or nephew then 
deceased shall take the same share by 
right of representation such deceased 
niece or nephew would have taken if 
living.98 


ARTICLE TWENTY-SECOND: At 
any time or from time to time a schedule 
or schedules describing the policies of 
insurance and any other property which 
is or becomes subject to the provisions 
of this instrument may be attached to 
each original of this instrument and each 
such schedule if and when identified by 
the signature of the Donor and of the 
Trustee or Trustees then acting hereun- 
der and when so attached, shall become 
incorporated in and made a part of this 
instrument.99 


ARTICLE TWENTY-THIRD: The 
Trustees are hereby specifically author- 
ized in their sole discretion to pay any 
sum or sums due any minor hereunder 
direct to such minor, or to his or her 
parent or parents in his or her behalf 
or to such other person or persons and 
in such manner as they may deem for 
such minor’s benefit.100 


ARTICLE TWENTY-FOURTH: If 
at any time shares of stock in WAST- 
ING ASSETS, INC. or UNPRODUC- 
TIVE ASSETS, INC. shall be added tc 
the trust estate, all such shares of stock 
shall become a part of Trust B hereof 
and shall at no time comprise a part of 
Trust A.191 


ARTICLE TWENTY-FIFTH: The 
Donor reserves to himself during his 
lifetime the power by a written instru- 
ment or written instruments deposited 
with the Trustees at any time or from 
time to time to remove any Trustee or 
Trustees hereunder and to appoint a suc- 
cessor Trustee or Trustees, or to vary 
or modify192 the terms of this trust or 
to revoke the same or to withdraw all or 
any part of the trust estate as it shall 
then exist, but any such removal, varia- 
tion, modification, revocation or with- 


®The wording of class gifts is apt to be treacher- 
ous. See Casner, 53 Harvard L. R. 207. 


Schedules are fast going out of style in insur- 
ance trusts and this article can usually be dis- 
pensed with where it is not needed as a “filler.” 


looRven the very serviceable “to or for’ pro- 
vision is not omnipotent, and there may be times 
when payments are in order which the trustee 
should be relieved from having “to see to the 
application” thereof. 

1ol'This may have to be watered down in some 
situations where it is not certain the marital 
trust can be completed from other property. For 
light on ‘“‘tainted’”’ assets see Trachtman, (P.L.I. 
Nov. 1951) pp. 19-20, 46, and 88 Trusts and 
Estates, 336, 392. 

102The amendment clause is at the end because 
it has on occasion been contended (seriously) 
that it may be ineffective as to the provisions ap- 
pearing subsequent to it, particularly as to those 
beginning with “anything hereinbefore to the con- 
trary notwithstanding.” 








drawal shall not affect any lawful act 
which shall have been done by the Trus- 
tees before such written instrument or 
written instruments shall have been de- 
posited with them.1°3 


IN WITNESS WHEREOF, the said 
AMOS B. ASSET and said ABEL 
TRUEHEART have hereunto set their 
hands and seals and said CATCHALL 
BANK AND TRUST COMPANY has 
caused these presents to be executed in 
its name and on its behalf and its cor- 
porate seal to be hereto affixed by Ben- 
jamin Bulwark, its Vice-President, there- 
unto duly authorized, this 26th day of 
August, 1953.104 


(Signatures and acknowledgment) 
“POUR-OVER” WILL 


I, AMOS B. ASSET, also known as 
A. BARR ASSET and AMOS BARR 
ASSET, of Catchall, in the Oounty of 
Chance and State of Change, do make 
this my last Will, hereby revoking all 
wills and codicils heretofore made by 
me. 


103Speaking for himself, and without intending 
thereby to imply that others agree or disagree, 
your chairman deplores, decries and discourages 
irrevocable trusts except “in extremis.” Strait- 
jackets should be restricted to use by and for 
the abnormal., 


1o4Just as in the case of the preceding will, the 
above trust does not purport to be perfect in 
what it says and does not say, nor does it profess 
to provide the answer for unanswerables which 
almost daily drive draftsman to the depths of 
despair. 
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FIRST: I give and bequeath all my 
tangible personal property, including any 
automobile I may own at my death, to 
my wife, ANN ASSET, if she survives 
me for a period of not less than thirty 
(30) days;!° otherwise I give and be- 
queath the same to and among such of 
my children as may be living at my death 
in equal shares. 


SECOND: All the rest, residue and 
remainder of my estate of every name 
and nature and wherever situated, I give, 
devise and bequeath to the then Trustee 
or Trustees under a certain Indenture of 
Trust heretofore executed by me on this 
26th day of August, 1953, between my- 
self as party of the first part and the 
CATCHALL BANK AND TRUST COM- 
PANY, of Catchall, in the County of 
Chance and State of Change and ABEL 
TRUEHEART of Sagacity, in the State 
of Competency, as Trustees, to be added 
to the principal of the trust estate 
created under said Indenture and to be 
held, administered and distributed in all 
respects as an integral part thereof.196 


THIRD: I intentionally omit any fur- 
ther provision for any child or other 
issue of mine, presently living or here- 
after born, as they have been other- 
wise provided for in the trust hereinbe- 
fore mentioned. 


FOURTH: I direct that all estate, suc- 
cession, legacy, inheritance or other 
transfer taxes, however designated, that 
shall be levied by reason of my death, 
shall be paid from my residuary estate 
and shall not be apportioned, and I au- 
thorize my Executors to pay, compromise 
and settle any such taxes whether on 
present or future interests.107 


105See Trachtman (P.L.I. 1951 Edition) pp. 
67-64 for full discussion of common disaster 
clauses. Taxwise, it is advantageous where the 
wife has little if any property of her own ‘to 
provide: “if my wife and I shall die under such 
circumstances that it is difficult or impossible 
to determine which of us has died first, then it 
shall be presumed that I predeceased her” and 
such clauses are beginning to appear in living 
trusts (usually in the third person vernacular). 
See Appleman, Taxes, (Aug. 1953) p. 587. 


10°6As a precaution against the risk of pouring 
into a sieve, it may be well, in jurisdictions (or 
situations) where a “fact of independent signifi- 
cance” is deemed to lack significance, to add an 
alternative safety clause incorporating by refer- 
ence the terms of the trust into the will, and even 
in some cases, where the road is blocked with 
detour signs of the past, by repeating in the 
will all the trust provisions and then empowering 
the trustees of the living trust and the trustees of 
the testamentary trust to consolidate the two in 
either direction but preferably by “pouring” the 
latter into the former (while basking in the 
shade of Robinhood’s barn?) 


1°7See 22 for slightly different wording which 
may be given a broader interpretation under some 
apportionment statutes. As to the general appli- 
cation of tax clauses, dissension continues un- 
abated. See Wright, 32 Neb. L.R. p. 517 (May 
1953). 


Nota Bene: In most (almost all) cases the 
wife should also have a Will. In the first clause 
she will usually “expressly refrain from exercis- 
ing any power of appointment she may have 
under any Will or Indenture of Trust of the 
husband and then, if she is without substantial 
property of her own, give her entire estate to the 
husband if he survives, or if he predeceases, “pour 
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FIFTH: I authorize my Executors 
without license of court in their sole dis- 
cretion except as provided in Paragraph 
Sixth hereof, to sell and convey the 
whole or any part of my estate, both real 
and personal, at public or private sale, 
upon such terms and for such sum or 
sums as they shall deem wise, and to exe- 
cute, acknowledge and deliver such deeds 
or other instruments as they may deem 
necessary or proper, and no purchaser 
shall be under obligation to see to the 
application of the purchase money. 


SIXTH: If I have during my lifetime 
made arrangements for the sale or other 
disposition of any business interest, cor- 
porate or otherwise, I may have at my 
death, then I direct my Executors to 
carry out such agreement or agreements 
as expeditiously as possible, and I ex- 
pressly leave to the discretion of my 
individual Executor the retention, con- 
tinuance, sale, liquidation or other dis- 
position of any other such business in- 
terest I may have at my death, knowing 
that he will take into consideration with 
respect thereto the wishes and best in- 
terests of my wife and family, as well 
as the views of the corporate executor, 
and he is specifically empowered to take 
all steps which he may deem necessary 
or advisable in connection with any such 
business or business interest, and is to 
be exempt from any liability for any loss 
whatsoever for his acts or decisions in 
good faith relative thereto. My Execu- 
tors are authorized to loan or borrow 
money to or for such business or to or 
for any corporation representing the 
same and to vote the shares of stock in 
any such corporation in such manner 
as they may deem advisable, including 
the power to select or vote for the ap- 
pointment or election of persons as man- 
agers, officers or directors who may also 
be officers, directors or employees of the 
Corporate Executor. 


SEVENTH: I nominate and appoint 
said CATCHALL BANK AND TRUST 
COMPANY, a corporation duly organ- 
ized and existing under the laws of the 
State of Change with a principal place 
of business in Catchall in the County of 
Chance and said State, and said ABEL 
TRUEHEART to be the Executors under 
this my Will, and if for any reason said 
ABEL TRUEHEART shall fail or cease 
so to serve then I nominate and appoint 
in his place ERNEST STOUTFEL- 
LOW of Backlog in said State of Change, 
and I direct that no Executor hereunder 


over” her estate, other than the tangibles, into the 
husband’s trust by a residue clause reading ‘“‘to 
the then Trustee or Trustees under a certain 
Indenture of Trust heretofore executed this —. 


day of . , 195 , by my said husband 
as Donor and . mace Lcc canst tladaleicieabesicaclinonadbecetateedlents 
as Trustees,” etc. — not forgetting the usual 


clauses covering taxes, executor’s powers, possi- 
ble guardianship, and appointment of an execu- 
tor (the husband if he survives — otherwise prob- 
ably naming the trustees of the husband’s trust 
as such executors). 






shall be required to give bond, or if a 
bond be required by law that such ex. 
ecutors be exempt from giving any surety 
or sureties thereon. 


(Testimonium, signature and attestation) 


COMMENTARY ON “LIVING” TRUST 


Advantages :—(with emphasis on its 
being revocable) 


a. Not a “court” trust and thus trov- 
ble and expense are saved by avoidance 
of guardians ad litem, filing fees, cita- 
tions, etc. May also avoid other probate 
costs, such as expenses of administra- 
tion upon settlor’s death. 


b. Permits privacy. 


ec. Settlor (or Donor) can select juris- 
diction and law wherein and whereby 
trust is to be administered.198 


d. Provides a vehicle which is set in 
motion by Donor’s death or by his de- 
positing securities or cash therein dur- 
ing his lifetime. 


e. May safeguard property from 
creditors or “waiving” of Will by widow 
and contest of Will by heirs — also may 
“protect” life insurance from inheritance 
taxes,109 


f. Continuity of administration both 
before and after settlor’s death — and 
usually avoids delays of probate. 


g. Settlor while alive can see how the 
trust (and the trustee) works. 


Pouring Over Problem — 
Statute of Wills 


“Pouring over” from Will into amend- 
able inter vivos trust (as a fact of inde- 
pendent significance) is permitted in cer- 
tain jurisdictions but if the trust is 
amended subsequent to the Will the 
pour-over may go to the trust as it ex- 
isted prior to the amendment unless 4 
codicil is executed republishing the Will 
and thus confirming the gift to the trust § 
as amended.110 


There is, of course, no legal difficulty 7 
in “pouring over” from the trust into § 
the estate of the settlor or as he may 
direct in his Will as no possible violation 
of the Statute of Wills is present. Also 
pouring over by Will into an Irrevoca- 
ble Trust presents no problem. 


Advantages of pouring over (to be dis- 


(Continued on page 774) 


108Joseph, Taxes, (Aug. 1953) p. 603. 


10®But see Pyle, Jr., Liability of Insurance Pro- 
ceeds for Unpaid Income Taxes of Decedents. | 
(Taxes, March 1953) pp. 183-198. 


MeFor discussion and citation of authorities 
this truly fascinating subject of pour-overs, S€ 
Scott on Trusts, secs. 54-54.3 and Shattuck, 
Estate Planners Handbook, pp. 81-100 and for 4 
recent skirmish between the pros and the cons, 
see Shattuck, Trusts and Estates (March 1952) § 
p. 207, in which Lauritzen, 45 Ill. Law Rev. 538 Ff 
(1950) and Palmer, 50 Mich Law. Rev., are be ff 
lubored for belaboring. © 
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WHEN LINCOLN PLED 
PROGRESS IN TRANSPORTATIO 


The year 1853, when the United States Trust Company was chartered, 
saw the beginning of construction of Rock Island Railroad Bridge, 
first of the railway bridges to span the Mississippi River. Shortly 

after it was opened in the Spring of 1856, a steamboat, the Effie Afton, 
crashed into one of its piers, caught fire and went up in flames. 





aenerereh esate 
O7eSTLSTLS a 


WLSSTSSSSA SLES TSST ES 
a 
to 


Powerful river interests who were losing commercial advantages sued Hl | A N 
the railroad company, claiming that such bridge structures inter- IG a wwroug 
. ° e ° aS Y I\ Na WN 
fered with the free transit of the stream. The suit, if successful, would « a Dy \ \ 
. e uS ~ 1 as 
have delayed railroad progress to the West. Abraham Lincoln, then S AY wo 
an attorney retained by the Illinois Central, was borrowed by the MIEN 


Rock Island to serve as trial counsel in the case. Lincoln’s argument— 
one man has as good a right to cross a river as another has to sail 
up or down it—eventually won the case, and spurred railway construc- 
tion west of the Mississippi. Fifteen years later it was possible to 
cross the entire country by rail. 
A century ago the total length of railway lines in the United States was 
- approximately 9,000 miles. Today that figure has jumped to 225,000. 
This growth has been accompanied by a comparable increase in the 
number and complexity of transportation investment problems. 
Investors in any form of transportation now face a rapidly changing 
market for transport service. Jet planes and diesel-electric locomotives, 
high-speed trucks—new turnpikes and super highways all contribute 
to the 1953 problem. Today the decisions that determine investment 
survival depend upon the coordinated thinking of many specialists. 
The United States Trust Company has many specialists working 
together to keep ahead of the ever-changing economic forces affecting 
investment. While changing times have reduced the ranks of the very 
rich, they have enlarged the number of those with property enough 
to profit from trust services. If you are one of the latter—if you would 
learn how trusts, estates and investment funds are administered today — 
you are cordially invited to visit us during our 100th anniversary year. 


United States Crust Company of New York 


CHARTERED 1853 
45 Wall Street, New York MHAnover 2-4600 


Member of Federal Deposit Insurance Corporation 
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CHARITABLE ORGANIZATIONS 


A Re-Examination of Underlying Policies of Law 


HEN THE PRELIMINARY SKETCHES 

\\) of our legal structure were being 
drawn, the Church was for all practical 
purposes the only organized charity. 
The parish took care of its own, and 
institutions of learning, hospitals and 
asylums were operated by the Church 
or one or another of its component parts. 


Charity, as thus administered, was 
highly decentralized, each order, mon- 
astery, abbey, parish, even each clergy- 
man, acting as what we would call a 
fiduciary, without central control or 
supervision except as the courts might 
on complaint enforce the terms of a 
grant for charitable uses. As nearly as 
we can judge, this disjointed system was 
adequate for the needs of a feudal so- 
ciety, 


Beginning in the middle of the Four- 
teenth Century, a change was gradually 
wrought. With the advent of a commer- 
cial system and the exchange of goods 
and services supplanting the economical- 
ly self sufficient manor, the son of the 
rural villein became the poverty stricken 
inhabitant cf the city. Contemporaneous- 
ly, the Reformation curtailed the power 
and influence of the Church and perhaps 
stunted the inclination of the Church to 
retain its monopoly in the field of or- 
ganized charity. Many grants to charit- 
able uses of a secular nature were added 
to the existing church charities in an 
effort by men of good will to meet the 
needs of a changing society. These secu- 
lar charities were as little or less inte- 
grated than ecclesiastical charity was or 
had been. And notwithstanding the many 
separate grants for charitable uses, the 
needs of the community were not being 
met, 


During the reign of the first Elizabeth, 
two memorable statutes were enacted, — 
‘the first of the poor laws,' marking 
the entry. of the Crown into the field of 
organized charity; and the Statute of 
Charitable Uses* by which the Chan- 


cellor was authorized by special commis- 


1Statute of Poor Relief; 43rd. Elizabeth I, Cap. 2. 
48rd. Elizabeth I, Cap. 4. 
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sion to inquire into the extent to which 
charitable funds were not “by reason of 
frauds, breaches of trust and negligence” 
being “employed according to the char- 
itable intent of the givers and founders 
thereof.” Coincidentally with the entry 
of the central government into the field 
of charity, society began a re-examina- 
tion of the policies of law underlying 
charitable organizations. 


That scrutiny of organized charity by 
society has continued to this day.* There 
are trends toward new and changed poli- 
cies toward organized charities. I do not 
pretend to the wisdom necessary to indi- 
cate whither these trends will lead, or 
even where they should lead. I shall, 
however, endeavor to call attention to 
the main currents of thought from which 
will flow the legal policies of the future. 


Two Basic Considerations 


An intelligent appraisal of the prevail- 
ing relation of legal policy toward or- 
ganized charity can only be made if one 
constantly keeps in mind two funda- 
mental facts: One, the impact of federal 
taxation makes the influence of national 
government paramount from a practical 
point of view over the powers of the 
state government to which most units of 
organized charity owe their existence; 
two, the funds of organized charity are 
public property, not private property. 


In theory, the Congress has no power 
to alter the policies of the Common- 
wealth of Massachusetts with respect to 
charities organized in Massachusetts, but 
in practice the Congress has granted to 
Massachusetts charities an exemption 
from income taxation provided only that 
no part of the net income of the charity 
inures to the benefit of any private stock- 
holder or individual, and that no sub- 
stantial part of the activities of the char- 


8Compare the language of the Statute of Charit- 
able Uses just quoted with H. Res. 217, creating 
the Reece Committee: “‘To conduct a full and com- 
plete investigation and study . . . to determine if 
any foundations and organizations are using their 
resources for purposes other than the purposes for 
which they were established . . .” 


ity consists of propaganda or otherwise 
attempts to influence legislation. What 
is more important, Congress has granted 
to donors to organized charities the right 
to reduce their individual and corporate 
income taxes; it has granted to testators 
and donors the right to exclude dona- 
tions from the taxable estate for estate 
and gift tax purposes. Except under most 
unusual circumstances, rather than lose 
these last great benefits, organized chari- 
ties in Massachusetts will conform to the 
policies set by Congress regardless of 
the policies of the Commonwealth of 
Massachusetts. 


The funds of organized charity are 
dedicated, usually irrevocably, to the 
use of the public or some segment of 
the public. To the extent that gifts to 
organized charity are actuated by tax- 
ation, the donor, knowing that a por- 
tion of his income or estate must be 
surrendered to public use, elects to se- 
select the persons who will administer it. 


The ancient advantages enjoyed by 
organized charity, such as freedom 
from the application of the rules against 
perpetuities and accumulations, — the 
benefits of the Cy Pres Doctrine, and 
to some extent exemption from taxa- 
tion, were probably not granted entirely 
as a matter of grace. Ministers of the 
Crown, and particularly Chancellors. 
were clergymen. As priests of the 
Church, they probably viewed the chari- 
table funds of the Church as sacred and 
as entitled to advantages which property 
devoted to secular uses should not ex- 
pect to enjoy. 


Today, however, no thinking man 
would long contend that the advantages 
enjoyed by organized charity are nol 
matters of grace granted by the state 
and subject to being taken away by the 
state. Today the only justification for 
society’s granting boons to organized 
charity must be found, if at all, in the 
fact that organized charity renders ser- 
vices to society. 


There is a tendency in some quarters 
to attempt to arrive at a mathematical 
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quid pro quo in this scrutiny by society 
of what it receives from organized 
charity, as compared with what organ- 
ized charity receives in benefits from 
society. It can’t be done. Happily, quite 
recently both the Charitable Trusts Com- 
mittee, 1950, appointed by the British 
labor government, and the Cox Com- 
mittee of the House of Representatives 
reported that organized charity is need- 
ed and will continue to be needed; and 
neither committee made any attempt 
to evaluate in pounds or dollars the 
value of the contribution of organized 
charity to society.* When we have the 
wisdom to determine in advance to 
what extent unsuccessful research will 
orm the basis for later extensions of 
human knowledge, then will we be able 
iccurately to evaluate what organized 
harity does for society. 


A New Definition? 


Courts and administrative officers in 
ihe United States, in determining what 
s and is not charity, have generally 
applied the language of the Supreme 
Court of the United States in the case 
of Ould v. Washington Hospital for 
Foundlings, 95 U. S. 303: 


“A charitable use, where neither 
law nor public policy forbids, may be 
applied to almost anything that tends 
to promote the well doing and well 
being of social man.” 


I suggest that a more exact definition 
would be that a charity is an activity 
which benefits the public. In this coun- 
try, we have been most liberal in defin- 
ing charities. There are those who be- 
lieve we have been too liberal. Certain 
it is that we have been more liberal 
than the English. For example, the 
House of Lords has held that a religi- 
ous contemplative community is not 
legally a charity.® It has been held that 
a grant by will of sixty pounds per 
j year to the trustees of the museum into 
which Shakespeare’s home has been 
converted created a perpetuity and was 
hence illegal since the museum was not 
a legal charity.® It has been held that 
a public library is not a charity.’ An 


‘Report of the Committee on the Law and Prac- 
tice Relating to Charitable Trusts, presented by 
the Prime Minister to Parliament by command of 
Her Majesty, December, 1952, pp. 7 et seq; Final 
Report of the Select Committee to investigate 
Foundations and Other Organizations (pursuant to 
H. Res. 561, 82na Congress), pp. 3 et seq. 


‘Gilmour v. Coats, 1949, cited on page 33 of The 
: Report of the Committee on the Law and Practice 
Relating to Charitable Trusts, supra. 


"Thompson v. Shakespeare, 1 De G. F. & J. 399, 
Johns, 612; cited by Professor Simes on page 337 
of his “The Law of Future Interests.” 


, ‘Carne v. Long, 2 De G. F. & J. 75, cited by Pro- 
€ssor Simes on page 337 of his “The Law of Fu- 
ture Interests.” 
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American court would probably have 
come to a contrary decision in each 
of these cases. 


We have gone perhaps too far, but do 
we need a new definition, — or perhaps 
new definitions — of charity in view 
of the fact that both the Federal govern- 
ment and the state governments are in- 
volved? I would prefer to see the case 
law developed in a normal way, properly 
presented by counsel and without too 
close adherence to the dicta of previ- 
ous cases. I would prefer to have the 
courts decide what is and what is not 
a charity, always having in mind that 
to be a charity an organization must 


be for the public good. 


While we lawyers are charged, some- 
times justly, with a slavish adherence 
to precedent, doctrines established by 
the courts are usually more flexible than 
statutory definitions. The Charitable 
Uses Act of 43rd Elizabeth I described 
certain charitable uses.* For centuries 
this was taken to be a definition of 


“Whereas Lands, Tenements, Rents, Annuities, 
Profits, Heriditaments, Goods, Chattels, Money and 
Stocks of Money have been heretofore given, lim- 
ited, appointed and assigned as well by the Queen’s 
most Excellent Majesty, and Her most noble Pro- 
genitors, as by sundry other well disposed Persons, 
some for Relief of aged, impotent and poor Peo- 
ple; some for the Maintenance of Sick and Maimed 
Soldiers and Mariners, Schools of Learning, free 
Schools and Scholars in Universities, some for the 
Repair of Bridges, Ports, Havens, Causeways, 
Churches, Sea-Banks, and Highways; some for the 
Education and Preferment of Orphans; some for or 
towards the Relief, Stock or Maintenance for 
Houses of Correction; some for Marriages of Poor 
Maids; some for Supportation, Aid and Help of 
young Tradesmen, Handicraftsmen, and Persons 
decayed; and others for Relief or Redemption of 
Prisoners or Captives; and for Aid or Ease of any 
poor Inhabitant concerning payment of Fifteens, 
setting out of Soldiers and other Taxes; ... .” 





American 
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charitable uses and to this day that 
definition plagues the English courts. 
After the American Revolution, certain 
states repealed the English Statute of 
Charitable Uses; certain courts inter- 
preted this to mean that, the definition 
having been repealed, charitable uses 
were illegal.® In New York, for example, 
the will of the eminent lawyer, Samuel 
Tilden, was held invalid in its attempt 
to provide a free public library.!° 


Exemption from taxation is not na- 
tionwide or complete.'! There have been 
those who would have curtailed the tax 
advantage granted by the Federal gov- 
ernment. A few years ago the Treasury 
Department” proposed that a limit be 
put upon the proportion of an individ- 
ual’s property which might be excluded 
from the Federal estate tax." 


There seems to be no similar trend 
at the moment. Since the reforms 
effected by the Revenue Act of 1950, 
the temper of Congress seems to be 
favorable to the continuance of the tax 
advantages now prevailing. One of the 
two recommendations of the Cox Com- 
mittee was, that “the Ways and Means 
Committee take cognizance of our find- 
ings that the maintenance of private 
sources of funds is essential to the 


®An excellent discussion of the history of charit- 
able uses in certain of the states will be found in 
“The Cy Pres Doctrine in the United States” by 
Edith L. Fisch. 

10Tilden v. Green, 180 N.Y. 29 (1891). 

See quotation from Mr. Farwell Knapp, the 
Assistant Tax Commissioner of Connecticut, quoted 
in Section 12.28 of Paul, Federal Estate and Gift 
Tazation. 

12Revenue Revision of 1942, Hearings before the 
Committee on Ways and Means, House of Repre- 
sentatives, Statement of Randolph Paul, page 89; 
Statement of Jerry Voorhis, page 889. 
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proper growth of our schools, colleges, 
churches, foundations and other chari- 
table institutions.” 


Compulsory Accounting 


Perhaps the most apparent trend to- 
ward a new legal policy toward organ- 
ized charity is illustrated by the other 
of the recommendations of the Cox 
Committee, namely. that organized 
charity be required to account to its 
beneficiary — the public. The trustees 
of a trust for private beneficiaries are 
required to account. But in the case 
of a charitable corporation or a trust 
for charitable uses. there is little ma- 
chinery for controlling the activities or 
the expenditures of the fiduciaries. If 
I am correctly informed, Rhode Island 
and New Hampshire are the only states 
requiring the filing of any kind of an 
accounting. I learned recently that one 
of the Assistant Attorneys General of 
Massachusetts is charged with the duty 
of auditing the accounts of charities. 
In some states, the attorney general or 
other law officer has certain visitorial 
powers but these are seldom used ex- 
cept in glaring breaches of trust. 


With all due respect for the integrity, 
ability and public spirit of the men who 
administer organized charities, there is 
no logical reason for assuming that they 
should not be just as accountable to 
their beneficiary, the public, as is the 
trustee of a private trust. As a trustee 
of a charitable foundation, I would 
welcome a procedure by which I could 
account to a court and have my accounts 
judicially settled. 


THE MANY 


The Federal government now pro- 
vides that certain portions of the report 
which each exempt charity now makes 
be disclosed to the public. These data 
fall far short of a detailed accounting. 
Up to now they are made public by 
being made available at the offices of 
the Directors of Internal Revenue. There 
is good ground for belief that until now 
they have been used principally by per- 
sons seeking grants from foundations 
and charitable trusts. 


The Cox Committee recommended 
that that portion of the information re- 
turns of charities, which is to be pub- 
licized, be expanded to include an item- 
ization of expenses, and a disclosure of 
grants, grantees, contributions and con- 
tributors. Congressmen Simpson and 
Hayes have each introduced a bill par- 
tially to implement this recommenda- 
tion.!4 


13H.R. 5628 and H.R. 5629, 83rd Congress. 


The Cox Committee recommended that the re- 
ports set forth in addition to the data now re- 
quired: 


“(1) Its (the exempt organization’s) total con- 
tributions received during the year; 

“(4) A breakdown of such expenses (the ex- 
penses attributable to gross income for the year 
and incurred within the year) to show its adminis- 
trative overhead, including the annual salaries of 
any trustees, directors, officers or employees receiv- 
ing more than $4,000.00 per year; 

*“(10) A complete list of all contributors and 
amounts contributed during the year where the 
amounts of such individual contributions exceed 
$200.00; 

“(11) The names and addresses of all persons 
or organizations receiving grants during the year 
and the amount and general purpose of each such 
grant.” 


The Simpson-Hayes bill eliminates the suggested 
requirement under “(10)” above. It also eliminates 
the requirement of the present law that disburse- 
ments out of principal in prior years for the pur- 
poses for which the organization is exempt be dis- 
closed in each annual return. 
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One may seriously doubt whether the 
present provisions of the Internal Reve- 
nue Code providing for limited publi- 
city of the financial data of organized 
charities, — even as amended by the 
Simpson and Hayes bills — are ade. 
quate. The mere filing of data is not 
sufficient unless somebody with a selfish 
interest to protect or with a duty to 
perform examines the data. There are 
scores of thousands, if not hundreds of 
thousands, of separate units of organ- 
ized charity. To expect the public, which 
is the beneficiary of the funds admin. 
istered by these separate units, to pro- 
tect itself by critically examining the 
tons of paper on file and gathering dust 
in the offices of the several Directors of 
Internal Revenue, is unrealistic. 


English Pattern 


In England, where the field of ad- 
ministrative law has been extended 
much further than it has in the United 
States, there has long existed an agency 
known as the Board of Charity Com- 
missioners, to which most, but not all, 
units of organized charity are directed 
by law to account. No penalties having 
been provided by statute, it would ap- 
pear that the requirements for account- 
ing have been largely ignored. The 
Nathan Committee (The Charitable 
Trusts Committee, 1950) recommended 
that penalties be imposed for failure to 
account. 


Do we want or need accountings by 
organized charity to an administrative 
board such as the English Board of 
Charity Commissioners? The report of 
the Nathan Committee emphasized the 
fact that if the Board is to be expected 
to police the accounts of organized 
charity, its personnel must be expanded. 
I mention this to stress the obvious fact 
that any board (if appointed on the 
national level) or the boards that might 
be appointed on the state level, which 
would efficiently audit the accounts of 
organized charity in the United States. 
would constitute an enormous and ex- 
pensive bureaucracy. 


It may be suggested that the Inter- 
nal Revenue Service should perform this 
function. The answer is that the Internal 
Revenue Service is organized to protect 
the revenue, not to protect the public 
against frauds, breaches of trust, and 
the negligence of charitable trustees. 
Further, there is little to choose be- 
tween a great bureaucracy in the Inter 
nal Revenue Service and a great bureau: 
cracy outside that Service. 
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At State Level 


It would appear that if organized 
charity is to be required to account, the 
necessary procedures should be created 
by state governments and not by the 
Federal government. Most units of or- 
ganized charity owe their existence to 
a state. It is the state which should pro- 
tect the public from breaches of trust 
or negligence. The real interest of the 
Federal government is or should be 
limited to the question of whether or- 
ganized charity should be taxed and if 
not, why. The Federal government is 
interested, and properly so, in the pub- 
lic disclosure of the activities of organ- 
ized charity because in the absence of 
knowledge, which only periodic ac- 
countings would reveal, it fears it may 
be exempting from taxation some units 
of organized charity that do not merit 
exemption. 


The courts of the states are equipped 
to settle accounts. There would seem 
to be, therefore, no crying need for 
accountings to an administrative agency. 
If charity, whether created by trust or 
organized in corporate form, were re- 
quired to account, and if courts were 
directed by statute to seek the advice 
of guardians ad litem or of court 
appointed certified public aceountants 
in settling such accounts, the benefi- 
ciary of organized charity. the public, 
would receive the same protection that 
an infant beneficiary of a testamentary 
trust now has. 


It will be suggested that the fees of 
guardians ad litem appointed by courts 
would be prohibitive. I suggest that in 
the aggregate such fees need not be 
more and might be less than the cost 
of a great and sprawling bureaucracy 
created either by the states or by the 
Federal government to police the ac- 
counts of organized charity. 


Perpetuities and Accumulations 


Organized charity has generally been 
free from the application of the rules 
against perpetuities and accumulations. 
The rule against perpetuities may well 
have had its roots in the complexities 
of feudal tenures, feudal rights, and 
feudal obligations. Today, however, the 
rule against perpetuities and the com- 
panion rule against accumulations can 
only be justified on the ground that 
perpetuities and accumulations are eco- 
nomically undesirable. Restraints on 
alienation “produce frozen assets. With- 
out such rules, productive property 
would be rendered useless whenever the 
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one in whom ownership is inalienably 
vested could not use it himself.”* 


I would like to make two points: 


First: Organized charity must justify 
to society its right to continued freedom 
from the rules against perpetuities and 
accumulations. It must satisfy society 
that because of that freedom the assets 
of organized charity are not frozen 
assets; that productive property in the 
hands of organized charity is not ren- 
dered useless by the freedom of organ- 
ized charity from the rules. 


Second: If the Federal government 
becomes convinced that organized char- 
ity should not be free from the appli- 
cation of the rules, the state statutes 
embodying the rules will become of 
less and less importance For example, 
under the Revenue Act of 1950 and the 
Treasury regulations, there is an infer- 
ence, if not more, that organized charity 
must not accumulate its income, if it 
is to retain its tax advantages. Few units 
of organized charity will accumulate 
large amounts of income, even though 
permitted by state law to do so, under 
these circumstances. 


Extension of Cy Pres 


The Cy Pres Doctrine is not applied 
uniformly throughout the United States 
nor does it have equal vigor in the states 
in which it is applied.!° The Nathan 
Committee recommended that the Cy 


“Simes, The Law of Future Interests, section 
4 


Fisch, Cy Pres Doctrine in United States. 
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Pres Doctrine be greatly extended, that 
the Board of Charity Commissioners be 
given even greater authority than it 
now has to change the purposes, power’ 
and scope of units of organized charity, 
and to combine such units. having in 
mind the public good more than the 
intent of the donor. 


Whether there is a need for such a 
reform in the United States may well 
be doubted. It must be confessed, how- 
ever, that there are not reliable data 
upon which to form a considered judg- 
ment. If the Cox Committee had con- 
ducted, or if the recently appointed 
Reece Committee were in a position to 
conduct, “a full and complete investiga- 
tion and study of educational and phil- 
anthropic foundations and other com- 
parable organizations which are exempt 
from Federal taxation to determine if 
any foundations and organizations are 
using their resources for purposes other 
than the purposes for which they were 
established,” such data might be avail- 
able. The Cox Committee could not 
possibly have made such a complete 
investigation on an appropriation of 
$50,000. Nor will the Reece Committee 
be able to conduct a searching investi- 
gation with an appropriation of $50,- 
000. It would take vears and a real for- 
tune to determine what all units of 
organized charity are doing under pres- 
ent circumstances, particularly in view 
of the lack of accounting procedures. 


If in any given state there is a de- 
mand for a study of the Cy Pres Doc- 











trine, the accumulation on the state 
level of the data necessary for intelli- 
gent decisions could be accomplished at 
far less cost than on a national level. It 
may well be that some jurisdictions 
really need an extension of the Cy Pres 
Doctrine while others need it not at 


all. 
Family Foundations 


There are those who feel that organ- 
ized charities should be prevented from 
being used as a means by which the 
control of family fortunes is retained 
in the hands of persons designated by 
the owners of such fortunes. This prac- 
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tice is the direct result of our tax sys- 
tem. 


The practice should be judged by re- 
sults, — by whether society is better 
off by reason of the activities of the 
foundations so created and the contin- 
uity of the businesses involved than it 
would be if such foundations had not 
come into being and those businesses 
had been liquidated or sold to pay es- 
tate taxes. Again, we do not have suff- 
cient data to arrive at intelligent judg- 
ments. 


Proper Scope of Congressional 
Investigations 


The report of the Cox Committee indi- 
cates that the Committee was primarily 
interested in communism. with at least 
some interest in “internationalism” and 
in the fact that the administrators of 
many large units of organized charity 
reside east of the Hudson River. Con- 
gressman Reece, chairman of the pres- 
ent committee which will bear his name, 
is, to judge from his published re- 
marks, interested in communist infiltra- 
tion and particularly in the temerity of 
the Ford Foundation in financing a 
study of Congressional investigations.'® 


It is not my purpose here to discuss 
communism, internationalism, provin- 
cialism, or the methods of Congressional 
committees. However, unless the Con- 
gress of the United States is both omni- 
potent and omnicompetent, instead of, 
as many of us had thought, a body of 
limited and delegated powers, its inter- 
est in organized charity is or should be 
fiscal. No one can deny that the Con- 
gress has the right and the duty to 
inquire into the activities of organized 
charity for the purpose of determining 
what, if any, tax advantages should be 
granted to, or should continue to be 
enjoyed by, organized charity. But | 
question whether such advantages 
should be granted or withheld depend- 
ing upon the opinions of the admini- 
strators of organized charity. 


I condemn communism as an amoral 
force with which there can be no com- 
promise. But let us suppose that Scien- 
tist X, who is an avowed communist. 
is on the brink of discovering an abso- 
lute preventative for cancer. Is a foun- 
dation to be denied exemption from 
taxation because it gives Scientist X 
a grant to complete his researches? 
Under a bill introduced by Senator Mc- 


1°’The American Bar Association at the Boston 
meeting authorized a similar investigation. 


Carran,!* the foundation would lose its 
exemption from taxation if it made such 
a grant, unless Scientist X could see his 
way clear to swear that he is not 
“subversive.” 


Are we attempting to fight commun- 
ism as an evil force. — as a menace to 
our liberties, — or are we creating an 
intellectual ghetto? Is a foundation to 
lose its exemption from taxation be- 
cause it supports the views of those 
internationalists who dream of a United 
States of Europe as a deterrent to the 
repetition of the horror of two world 
wars? If tax advantages are to be 
granted or withheld depending upon 
such matters as internationalism, why 
should they not be granted or with- 
held upon the basis of the views of the 
administrators of organized charity on 
the tariff or on the Kinsey report? 


Two Parting Thoughts 


In conelusion, let me leave two 


thoughts. 


First: Organized charity is primarily 
a creature of state governments. If 
additional regulation of organized 
charity is deemed wise, that regulation 
should be provided for at the state, 
not the national, level. 


Second: Organized charity is vulner- 
able to attack. It is not a_ politically 
significant segment of the electorate and 
is therefore politically weak. Many of 
the present trends toward a more severe 
attitude on the part of society are due 
to unwise acts of certain units of organ- 
ized charity, many of which have affect- 
ed organized charity as a whole. The 
circumstances which led to the Poor 
Laws and the Statute of Charitable 
Uses have not greatly changed. The 
state, which then attempted to comple- 
ment organized charity. is today the 
greatest unit of organized charity. 
Then, as now, organized charity was 
highly decentralized. Then, as now, the 
needs of the community are not being 
met. Society now, as then, is critical. 


The sparsity of data on the activities 
of organized charity makes society sus- 
picious. There are currents of thought 
which may lead to policies which will 
be burdensome and harmful to organ- 
ized charity. It is the task of organized 
charity and of each unit thereof to 
justify itself to society in that re-exami- 
nation which society is making of the 
policies of law underlying charitable 
organizations. 


178, 4, 88rd Congress. 
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EFORM OF RULE AGAINST PERPETUITIES 


A Panel Discussion 


CHARLES LOOKER 


Proskauer, Rose, Goetz and Mendelsohn, New York; Panel Moderator 
Chairman, Committee on Rules against Perpetuities 


i IS NO RULE REQUIRING PERPET- 
uation of the Rule against Perpet- 
uities. The Rule is not sacrosanct. It is 
not exempt from re-examination and 
reform. 


In fairness to the English judges who 
evolved the Rule, we must, of course, 
recognize the excellence of their work. 
The Common Law period of “lives in 
being plus 21 years” has not been 
lengthened.' The few states which have 
shortened the permissible period have 
regretted it: only New York still suffers 
in its self-imposed strait-jacket of two 
lives and a minority. The basic period 
of the Common Law Rule appears to 
have stood the test of time. 


However, the Rufe has been frequent- 
ly re-examined and revised in its appli- 
cation to special situations. The most 
notable is the field of accumulations. 
The Thellusson Act, adopted in England 
in 1800, imposed narrower restrictions 
on accumulations than the Common 
Law Rule and about one-third of the 
states have to a greater or lesser degree 
followed the English lead with respect 
to accumulations.” In recent years such 
devices as insurance trusts and pension 
trusts have necessitated re-examination 
of the restrictions on accumulations and 
in some jurisdictions legislation has 





10ne minor exception is Wis. Stat. (1949) §§ 
230.14, 230.15 — lives in being plus thirty years. 


2Restatement of Property, 1948 Supp. 536. 


been enacted exempting these trusts.* 
In 1953 New York extended this exemp- 
tion to retirement plans for self-em- 
ployed and professionals under the still 
pending Jenkins-Keogh Bill.* 


In 1947, Pennsylvania enacted an ex- 
tensive revision of its statutory limits on 
accumulations.°® 


Another aspect of the Rule which has 
been the subject of reconsideration in 
recent years is the date as of which the 
lives must have been in “being.” Where 
powers of appointment (general or spe- 
cial) are exercised by deed or by will, 
is the appointment to be read back into 
the instrument granting the power or is 
the date of exercise to control? In re- 
vocable or amendable living trusts or 
in funded or unfunded insurance trusts. 
is the determinative date the time of 
execution of the trust or the death of the 
settlor ?® 


In the past two years criticism of the 
Rule has come from 
From one side has come a demand for 
uniformity.‘ Differences in the Rule 
against Accumulations among the states 


two directions. 


3See for example New York Personal Property 
Law § 16 (insurance trusts) and § 13-c (pension 
trusts). 

4New York Personal Property Law § 13-d. 

5Purd. Pa. Stat. Ann. § 20-301.6. 

®See note (7) below. 

7Looker, Practical Effects of Differences in The 
Rule against Perpetuities, Proceedings of Probate 
and Trust Law Divisions of A. B. A. (1951) pp. 
7-10; reprinted in Trusts and Estates, Oct. 1951. 


result in discriminatory taxation. Tax 
avoidance plans (in living trusts or in 
wills) permissible in one state are viola. 
tive of the Rule in another. Thus citizens 
of one State cannot take advantage of 
dispositive devices available to citizens 
of other States. 


If uniformity in sharing the burdens 
of taxation is desirable — if discrim- 
ination is te be avoided — uniformity 
should be sought in the Rules restrict- 
ing property disposition. 


Virtually simultaneous with the de- 
mand for uniformity has come a series 
of cogent criticisms of “operational as- 
pects” of the Rule, forcefully presented 
by Professor Leach.* His criticisms and 
proposals form the basis of the follow- 
ing Panel discussion. 


The suggestions for reform of the 
Rule and for uniformity have led to the 
organization by this Section of a Com- 
mittee on Rules against Perpetuities. 
This Committee has under consideration 
the extent to which the Rule should be 
amended in the form of a model or 
uniform act. Since its formation the 
Committee has heard from many law- 
yers expressing their interest in the 
project and in the possibility of utilizing 
such a uniform or model act in their 
respective states. The Committee will 
welcome comments and suggestions. 


8Perpetuities in Perspective: Ending the Rule’s 
Reign of Terror, 65 Harvard L. Rev. 721 (1952). 
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OW MANY AMONG US IN ALL OUR 
H composite professional experi- 
ence have ever seen a will or trust in 
which the man who was disposing of 
his wealth really meant to violate the 
Rule against Perpetuities? Another way 
of putting this question is: How many 
among us has ever seen a will or trust 
which could not, with very minor modi- 
fications, have been brought within the 
scope of the Rule against Perpetuities 
by competent work on the part of the 
man who drew the instrument? 












This Rule was made by lawyers back 
in the seventeenth century to hold in 
check the strong impulse of the great 
English landowners to bring more and 
more land under their family settlements 
and to extend those settlements indefi- 
nitely into the future so that the land 
could never be reached by creditors or 
split up for more efficient use according 
to the needs of a growing population 
turning increasingly to industrial pur- 
suits. This type of threatened abuse has 
never existed in this country to any 
significant degree. It no longer exists 
in England for the very obvious reason 
that taxation is eliminating the eco- 
nomic status of the class who could 
conceivably indulge in this type of 
abuse, and it follows today that the Rule 
against Perpetuities really has no seri- 
ous function to perform. 



















I have spoken my piece in print on 
this subject in 65 Harv. L. Rev. 721 
and 68 L, Q. R. 36 (both 1952). What I 
am saying here is a very brief summary 
of what I have said in those articles. 









Look at Life Tenant’s Death 






What I believe should be done about 
the Rule against Perpetuities, prefer- 
ably by legislation (although the New 
Hampshire court has substantially done 
it without statutory help) can be very 
briefly stated. 


First, the Rule should be applied on 
the basis of facts existing at the death 
of the life tenant. Ninety-five per cent 
of cases involving the Rule deal with 
remainders after life estates. And of 
course they are contingent remainders 
or else the Rule would not be involved 
at all. So you usually cannot tell who 
is going to take the property anyway 
until the life estates have ended. When 
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A PROPOSED STATUTE 


W. BARTON LEACH 
Story Professor of Law, Harvard Law School, Cambridge, Mass. 


that time comes, you look to see whether 
the remainders are going to vest with- 
in 21 years after the death of the life 
tenant or of some other relevant life 
in being. If no more people have been 
born into the class since the testator 
died, why obviously you do not have 
to consider any unborn persons. If 
everybody has reached the required age 
specified in the contingent remainder, 
or if they are now old enough so that 
it is clear that they will either reach that 
age or die under that age well within 
21 years, you do not have to worry 
about age either. 


That one change in the application 
of the Rule — that is, applying it in 
the light of facts that exist at the death 
of the life tenant — will eliminate at 
least 80 per cent of the cases in which 
a violation of the Rule is threatened. 
This suggestion has already been adop- 
ted by legislation in Pennsylvania, by 
clear judicial decision last May in New 
Hampshire, and by a dictum in a Flor- 
ida case that indicates that when this 
problem arises in Florida a similar re- 
sult will be reached. 


Cy Pres Application 


Second, if we find that a remainder 
still violates the Rule, then we just cut 
out that part thai makes it bad. If the 
gift is to children who reach 25, then 
we cut it down to 21. But we only do 
this if the Rule would be violated on 
the basis of the facts that exist at the 
death of the life tenant. If there is some 
contingency upon which the gift is de- 
pendent — such as the depletion of a 
set of gravel pits, the payment of a 
mortgage out of rents received, the 
settlement of the testator’s estate, to 
name a few that have been troublesome 
— then you put a 2] year limit on the 
happening of that contingency. 


In other words, you do the same 
thing with regard to the Rule against 
Perpetuities that you do with regard to 
charitable trusts where there is a gen- 
eral charitable intent but the specific 
charitable purpose fails. You recognize 


that the testator had a general inten-. 


tion to benefit certain people, plus a 
specialized intention as to certain de- 
tailed ways in which they would bene- 
fit and times at which they would take. 
You carry out the general intention and 





as much of the specific intention as 
seems practical under the circumstances. 
In other words you make a cy pres 
application of the fund. 


The cy pres application of the Rule 
against Perpetuities has been in effect 
in New Hampshire for over 60 years, 
since the case of Edgerly v. Barker. This 
horrified John Chipman Gray and he 
wrote a whole chapter in his book con- 
demning the case. He pointed out all 
the troubles New Hampshire would 
have. But it didn’t happen. They like it 
up there, and last May they bought the 
rest of the package by saying that they 
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were going to apply the Rule by exam- 
ining all the facts as of the death of 
the life tenant. 


In England the Law of Property Act. 
1925, Sec. 163 declared that if an age 
contingency in exeess of 21 caused a 
violation of the Rule against Perpetui- 
ties, the contingency would be cut down 
to 21. This knocked out a very substan- 
tial number of violations of the Rule. 
The interesting thing about that statute 
is that it causes so little trouble and 
is so obvious in its application that 
there has never been a litigated case 
on it since 1925. 


Not Revolutionary 


These suggestions. then, are revolu- 
tionary only to those who have been 
fed since young manhood on the stand- 
ard gospel according to John Chipman 
Gray. They would seem obvious com- 
mon sense to any layman, and indeed 
to any lawyer who had not received 
the standard instruction in the Rule. 


I am for keeping the Rule against 
Perpetuities as a restriction on the 
whims of some crotchety old character 
who really intends to do something 
foolish with his property in the way 
of tying it up for a very long period. 
But the Rule ought not to be allowed 
to interfere seriously with the estate 
plans of reasonable men whose only 
fault lies in the fact that their lawyers 
did not know enough about the Rule 
to express their gifts in a form which 
would comply with its extraordinary 
collection of technical requirements. 


Three Further Points 
Just three more thoughts: 


First, impose a time limit on possi- 
bilities of reverter and rights of entry 
for condition broken. This ought to be 
dane by statute, if possible retroactively. 
The exemption of those interests from 
the Rule, as I have pointed out in my 
two articles, really results in serious 
damage to the community and usually 
frustration of the testator’s real inten- 
tion. The best way to handle this situa- 
tion in my judgment would be to im- 
pose a limit, say 30 years, on the dura- 
tion of these interests. After that the 
present interest would become a fee 
simple absolute. 


Second, abolish the application of 
the Rule to options to purchase real 
estate. This never had any relation to 
the true purposes of the Rule; and the 
perpetuities period has no relevance to 
commercial transactions. A substantial 
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number of states, notably New York, do 
not apply the Rule to options, And these 
states suffer no inconvenience on this 
matter. 


Third, repeal the statute on accumu- 
lations. When Peter Thellusson, an ex- 
patriate Swiss who made a lot of money 
in England back about 1800, made a 
screwball will designed to keep his pro- 
perty away from his immediate descend- 
ants in order to build up a monument 
of vanity at some remote future date, 
Parliament was frightened into passing 
a general accumulations act, and some 
of our Anglophile states passed imitative 
measures. They have all worked badly. 
They have stricken down things that 
have no relevance to the purpose of the 


statute. And they threaten real tax 
troubles. We simply do not have a 
problem in this country that justifies 
such legislation. Illinois repealed its 
accumulation statute this year. Others 
should leap on this bandwagon. 


I think it is too soon at the present 
moment to draft a statute. However, if 
this group should agree in principle 
with what I have been saying as modi- 
fied by what Mr. Newhall and Professor 
Simes say, then I suggest that a very 
small drafting committee would be able 
to present a well considered statute for 
debate one year from now. The Rule 
has been in operation since 1680, and 
a delay of one more year in putting it 
in good shape can be viewed with 
equanimity. 








QUALIFIED ENDORSEMENT 


LEWIS M. SIMES 
Mechem Professor of Law, University of Michigan Law School, 


Ann Arbor, Mich. 


WANT TO GO ON RECORD AS FAVOR- 

ing the proposition that the rule 
against perpetutties still has social signi- 
ficance in aiding the alienability of 
property in a free society. Even though 
many of the recent cases in the books, 
involving holdings of invalidity under 
the rule, may seem harsh or irrational, 
we can never know how many thousands 
of wills, which would tie up property 
and take it out of commerce for cen- 
turies, have not been drawn because the 
draftsmen recognized the ever present 
threat of the rule. 


So far as I know, the cult of experts 
who would throw the rule against per- 
petuities out the window has _ never 
come forward with any constructive pro- 
posal for a substitute. They are defla- 
tionists rather than builders. 


It is obvious that Professor Leach 
does not belong to that cult any more 
than I do. He has come forward with 
a constructive proposal. not to abolish 
the rule against perpetuities, but to re- 
build it. With that objective. and with 
most of his suggestions for implement- 
ing it, | am in hearty agreement. 


Areas of Agreement 


I agree with Professor Leach that the 
common law rule against perpetuities is 
sometimes a trap for the unwary; that 
the social needs which brought it into 
being were not the same as exist at the 


present time; that the modern rule 
making contingent future interests alien- 
able, and the modern tendency to create 
future interests only as beneficial inter- 
ests in trusts, in which the trustee has 
broad powers of alienation of the cor- 
pus, make the rule much less important 
than it was when it was created. More- 
over, I agree that the burdens of taxa- 
tion in the United States today make 
it impossible, except in comparatively 
rare instances, for a person to build up 
a family dynasty regardless of the pres- 
ence or absence of any rule against per- 
petuities, 

In his article in the Harvard Law Re- 
view of March, 1952, Professor Leach 
made five proposals for reform of the 
Rule. In my opinion, the second of these, 
namely that an offending clause should 
be reshaped by the court, is the most 
important. If that could be done, nearly 
all the unfortunate consequences of the 
rule which he depicts would be elimina- 
ted. I am in favor of this proposal. | am 
also in agreement that commercial op- 
tions should not have come under the 
ban of the rule, and that they should 
be exempted from it and receive sepa- 
rate treatment in appropriate legislation. 

I also agree with the proposal con- 
cerning possibilities of reverter and 
rights of entry for condition broken. 
However, I would be inclined to con- 
sider whether that proposal could not 
be broadened. Why not provide that. 
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in any case where there are no applic- 
able lives in being, that is, where the 
common law period of the rule would 
be twenty-one years, the future interest 
is void only after twenty-one years, or 
after some other appropriate period of 
time named in the statute? For example, 
A conveys land to B and his heirs, but 
if it is ever used for residence purposes, 
then to C and his heirs. Why not make 
C’s executory interest valid for a period 
of twenty-one years? 


Dissent on Issue 


The other two of Professor Leach’s 
proposals have caused me more diffi- 
culty, although I am in sympathy with 
the general objectives of both. 


Professor Leach says in his article 
that the expectancy of further children 
should be a question of fact to be 
determined on the evidence in each case, 
and that we should abandon the rule 
that, when perpetuity questions are in- 
volved, every human being is conclu- 
sively presumed to be capable of having 
issue as long as he lives. Doubtless in 
the case of the eighty-year-old John and 
Elizabeth Jee, that would work out very 
well. But what about the person who is 
forty-five or fifty years old? An element 


of uncertainty is introduced which can 
only be settled by litigation. It might 
be desirable to enact a statute to the 
effect that the conclusive presumption 
of capacity to have issue applies only 
to persons under a named age, say sixty 
or seventy years. Then the uncertainty 
would exist only as to persons over that 
age. But I feel that one of the outstand- 
ing merits of the rule against perpetui- 
ties is that it makes for certainty in its 
application. When the testator dies you 
can determine at once whether an inter- 
est is valid or void. 


Objection to “Wait-and-See” 


The one proposal of Professor Leach 
to which I have serious objection is his 
proposition that the rule against per- 
petuities be applied to any interest on 
the basis of events which have actually 
occurred — his so-called “wait-and-see” 
doctrine. 


[This discussion was prepared in ad- 
vance of the meeting on the basis of 
Professor Leach’s Harvard Law Review 
article. Therem, his major proposal was 
apparently an unlimited “wait-and-see” 
doctrine; that is to say, the test of valid- 
ity should be made on the basis of events 
which have actually occurred. In the 


paper delivered before the Section, Pro- 
fessor Leach spelled out this suggestion 
in terms of reference to the death of the 
life tenant. Professor Simes’ analysis 
should therefore be read in the light of 
this modification of Professor Leach’s 
position, — Ed. Note. } 

My first objection to this modification 
is that you remove completely the com- 
mon law basis for determining who are 
the lives in being, and Professor Leach 
has given us no clue to a new method 
of determining them. How do you deter- 
mine the lives in being in applying the 
Rule against Perpetuities? The answer 
is not that the lives are named in the 
creating instrument, or that they are 
implied in or related to it, but that 
viewed from the time the instrument 
takes effect, we can say that whatever 
happens, the future interest will vest not 
later than twenty-one years after the 
termination of those lives. 


It seems to me logically that. if you 
remove the requirement that the lives 
must be determinable as of the time the 
instrument takes effect, then you can 
use the life of any human being in the 
whole world. There is no limit. It may 
be answered that there is also a rule 
that the lives must not be “so numerous 
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or so situated that evidence of their 
deaths is likely to be unreasonably difh- 
cult to obtain.” Take a hypothetical case: 


A devises the residue of his estate 
“to such of my descendants as are liv- 
ing twenty-two years after my death.” 
Under the common law rule that, of 
course, is bad. But there will be some 
lives in being at the end of twenty-two 
years who were in being when the testa- 
tor died. We would only have to produce 
evidence of one such life, which is a 
very easy matter. The restriction on the 
number of lives which I have referred 
to is almost invariably applied in a 
case where we must know the time of 
the death of all the persons whose lives 
are considered. All the illustrations in 
the comment on this rule in the Prop- 
erty Restatement are of this sort. But 
under Professor Leach’s wait-and-see 
doctrine we may only need to know 
when one person dies, and if that per- 
son can readily be found, as in the 
hypothetical case proposed, then any 
rule restricting the number of lives 
would be inapplicable. 


But now let us change our hypotheti- 
cal case somewhat. Suppose, we make 
the devise “all the residue of my estate 
to such of my descendants as are living 
fifty years after the date of my death.” 
Here, also, there will be little difficulty 
in finding a fifty-year-old person. In- 
deed, all we need is to find a person 
alive when the testator died, who lived 
for twenty-nine years thereafter, since 
we can add the period of twenty-one 
years. But how far can we extend this? 
Would we be permitted to wait and see 
if the period named were one hundred 
years or one hundred and twenty years? 
Or could we make it one thousand years, 
and look for a modern Methuselah? 


How Determine Lives? 


I assume that Professor Leach has 
not meant to apply the “wait-and-see” 


When in need of — 


doctrine to any of these situations, and 
that he has no intention of throwing 
the selection of lives wide open, allow- 
ing us to select any person in the world. 


Then his only other alternative, so far 
as I can see, would be to state how we 
are to determine the lives in being. They 
must be related to the instrument in 
some way. So far as I know, nobody has 
ever clearly stated what that relation is. 
The Property Restatement says: “The 
situation to which the limitation applies 
is examined and by this examination the 
lives which measure are ascertained 
from among the persons mentioned 
therein, or affected thereby, or actually 
existent in the family concerned.” (Re- 
statement, Property, $374, comment j.) 
If you add to that vague statement the 
“wait-and-see” doctrine, I do not see 
how you can ever determine who are 
the Mves in being. 


In sum: Professor Leach’s “wait-and- 
see” doctrine upsets the very foundation 
of the rule against perpetuities, without 
any method of determining lives in being. 


Delay in Determination 


I also have a second objection to Pro- 
fessor Leach’s “wait-and-see” doctrine. 
which seems to me to be more serious 
than the first. If we wait and see, then 
where the future interest is eventually 
held bad, the property may be tied up 
and taken out of commerce until the 
validity of the interest is ultimately de- 
termined. For example, A conveys land 
to B in fee simple, but if the coal mines 
on the premises should be exhausted at 
any time, then to C in fee simple. As 
the law now stands, C’s interest is void 
under the rule and B has a fee simple 
absolute. 


Under the “wait-and-see” doctrine, 
assuming that Professor Leach means 
to use only lives related to the instru- 
ment, the interest of C is neither good 
nor bad for a period of twenty-one 
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years; and this means that the property 
is to be taken out of commerce for that 
period of time. Indeed, I think it is fair 
to say that, under the doctrine proposed 
by Professor Leach, in every case where 
there are no applicable lives, the prop- 
erty may be tied up for twenty-one years 
even though the future interest is eventu- 
ally held bad. Where lives in being are 
involved, I would suppose that in a 
high percentage of the cases, the prop- 
erty would be tied up at least for lives 
in being, and perhaps also for twenty- 
one years. 


It is inconsistent with the whole spirit 
of the common law to say that there 
is no public policy against tying up 
property for a period less than lives in 
being and twenty-one years. There is a 
policy against tying it up even for a 
day. But there is also a policy in favor 
of allowing a person to dispose of his 
property as he likes. And in a rough 
way, a balance between these policies has 
resulted in the rule against perpetuities. 


By determining the validity of the 
interest under the rule as of its incep- 
tion, the evil of tying up property was 
greatly reduced. To tie up for lives in 
being and twenty-one years, most estates 
limited on contingencies which will 
eventually be held bad under the rule, 
is a pretty big price to pay for saving 
a few limitations which eventually turn 
out to vest within the period of the rule. 
I believe the basic principle of determ- 
ining the validity of a limitation under 
the rule as of the time of its creation is 
essentially sound, and should be retained 
as a part of the rule against perpetuities. 


Powers Distinguished 


But Professor Leach says we wait and 
see now in the case of limitations arising 
on the exercise of special or testamen- 
tary powers; why not extend the prin- 
ciple to other cases? I would answer: 
Even in the power case, we do not wait 
until the contingency happens. We only 
wait until the power is exercised. And 
that is necessitated by the fact that 
everything is tied up until the power 
is exercised anyway. 


We have to wait and see what the 
limitations are. Hence, the law allows 
us to consider facts as of the time the 
power is exercised. I also agree that 
there are other cases where, entirely 
independent of the rule against perpet- 
uities, there can be no decision on the 
interests until a date subsequent to the 
time when the interests take effect. The 
validity of a gift in default of appoint: 
ment would come under this category 
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and I have no quarrel with the Massa- 
chusetts court which applied the “wait- 
and-see” doctrine to that situation. I do 
not, however, concede that we should 
wait and see just because the local law 
refuses to construe a will until the life 
tenant dies. In Michigan the court can 
construe the whole will as soon as the 
testator dies; and | think that is as the 
law should be. 


My conclusion on this point is as fol- 
lows: I would be willing to apply the 
“wait-and-see” doctrine to situations, 
such as the gift in default of appoint- 
ment, where due to a sound rule, and 
independent of the rule against perpet- 
uities, the taker of the future interest in 
question must wait and see anyway. If 
legislation could be drafted which would 
actually list such situations and provide 
for them as Professor Leach desires, I 
see no serious objection to it. 


Summary of Views 


In presenting the outstanding defects 
of the rule against perpetuities so dra- 
matically and in proposing remedial 
measures, Professor Leach has_per- 
formed a significant service to the pro- 
fession and to society. It is the duty of 
the profession to remedy this undesir- 
able situation. 


One more thought by way of con- 
clusion: Why make the distinction be- 
tween vested and contingent future in- 
terests the basis of the rule? After all. 
contingent interests today are freely 
alienable, and are not so different from 
vested interests. The thing which makes 
property unmarketable is not that it is 
subject to a condition precedent, but 
that it may terminate on an uncertain 
event. In general, it may be said that 
the only interests which are readily 
marketable are fees simple absolute, or 
their equivalent in personal property, 
and interests to endure for a fixed term 
of years or fraction thereof. I can illus- 
trate what I mean by the following facts. 


A conveys land to B for life, and 
twenty-one years after B’s death, to the 
oldest male descendant of B then living. 
for the life of such descendant. Obvi- 
ously that is good under the common 
law rule against perpetuities. The inter- 
est limited to the oldest male descend- 
ant of B will vest within B’s life and 
twenty-one years. But when it vests, it 
will vest in the descendant for life. While 


the life estate is vested, and the life 
tenant can join with the reversioner in 


a conveyance, practical alienability will 
be restricted until that life tenant dies, 
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or for a period of a life in being and 
twenty-one years, plus another life. 
Would it be possible to work out a 
rule against perpetuities. not based on 
the contingency of the interest but on 
the uncertainty of the termination of 
interests? Such a rule would, of course, 
permit interest of uncertain termination, 
provided the termination was certain to 
occur within a limited period such as 
lives in being and twenty-one years. 


Frankly, I do not know whether this 
is feasible or not. Perhaps legislatures 
being what they are, and the history of 
the rule against perpetuities being 
strewn with the ghastly skeletons of un- 
successful attempts to frame a new rule 
against perpetuities, we had better not 
go so far. On the other hand, the nearer 
we can bring the terms of the rule to - 
reality, the more truly it will work out 
justice and sound public policy. 
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OMETHING IN THE NATURE OF A RULE 
= against Perpetuities is necessary. 
Otherwise we should be faced with sit- 
uations where property is tied up in- 
definitely. Accordingly I see no reason 
why we should not accept the general 
principles of the common law rule of 
lives in being and twenty-one years as 
a restriction on the length of time dur- 
ing which future contingent interests 
must become vested. 


The troubles we face, however, have 
been due to the development of highly 
technical rules in the application of the 
Rule, which frequently make future 
contingent interests void even though 
they do not actually violate the spirit of 
the Rule. The unfortunate result of this 
harshness is two-fold. First, it brings a 
lot of uncertainty into the validity of 
future interests; and second, and more 
important, it results in strained efforts 
of the courts to construe future inter- 
ests so that they will not violate the 


Rule. 


An attempt should be made to pre- 
serve the principles of the Rule and its 
beneficial effects and at the same time 





avoid unnecessary technicalities. I sug- 
gest the following ideas in connection 
with any revision or modification of the 


Rule. 


Five-Point Program 


First. We should do away with the 
strict requirement that in order to be 
valid a future interest must, at the mo- 
ment of its creation. be absolutely cer- 
tain beyond all possible doubt to vest 
within the required period. We should 
substitute for that a rule to the effect 
that a future contingent interest shall 
be deemed to be valid if as events turn 
out it actually does vest within the re- 
quired peried. By the adoption of this 
simple principle much hardship and 
uncertainty would be obviated. As a 
simple example, the whole group of 
problems which are tied up in the doc- 
trine of separable limitations would dis- 
appear. Also, the frequent question 
whether an unmarried life tenant might 
by some remote chance marry a woman 
not living at the testator’s death, would 
be eliminated. 


Second. Where the settlor of an inter 
vivos trust can as a practical matter 
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change the disposition after his death 
by: 
(a) a power of revocation, 


(b) a power to withdraw the 


principal, 


(c) a power to amend the disposi- 
tion after his own death either 
by amending the trust instru- 
ment or by exercising a power 


of appointment, 


the time should run from the date of 
his death instead of the date of the 
trust instrument, whether or not he 
actually exercise the power. Such a 
trust is just as ambulatory as a will. 


Third. Reversionary rights. such as 
the possibility of reversion after a de- 
terminable fee, if unlimited as to time, 
should expire thirty years after the date 
on which they are created. If they are 
to endure for a time specified, contin- 
gent or otherwise, they should termi- 
nate at the expiration of the limit pre- 


scribed by the Rule. 


The same principle should govern a 
right of entry for condition broken if 
it is to be exercised upon a fee simple, 
as distinguished from the right of entry 
for condition broken in a lease. 


Fourth. In the case of a trust which, 
although valid, may endure beyond the 
period of the Rule, the usual and ordi- 
nary powers of the trustee, such as the 
power of sale and even discretionary 
powers, should not be subject to the 


Rule. 


There is involved here as a corollary 





Stamp commemorating 75th annivetrsary of 
the American Bar Association, first placed 
on sale at Boston, Massachusetts, on the 
occasion of the association’s diamond jubilee 
convention beginning August 24. Central 
design of the stamp is a part of a frieze on 
the wall of the Supreme Court Room, which 
depicts four figures representing “Wisdom,” 
“Justice and Divine Inspiration,” and 
“Truth.” 





the question of how long a trust can 
endure. There is so little authority on 
this point that it is difficult to work out 
a solution. It would seem to be wise, 
if a trust can last so long that it will 
violate the Rule, that the court have 
the power to cut down the duration of 
the trust to a legal period. 


Fifth. I have left open the following 
question: if the period defined in the 
will or trust is too long, should the 
court be given cy pres powers to cut 
down the period and make it valid? 
The chief application of this would 
apparently be to classes such as grand- 
children where the age limit was too 
high. The New Hampshire court as- 
sumed the power to do this in Edgerly 
v. Barker, 66 N.H. 434. The New Hamp- 
shire court seems to be a law unto it- 
self, as witness the recent case of Merch- 
ants National Bank v. Curtis, decided 
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May 27, 1953, and mentioned by Pro. 
fessor Leach. I can not quite bring my. 
self to accept this principle. In a case 
like Edgerly v. Barker, the court is not 
carrying out the testator’s intentions, 
It is changing the composition of the 
class from that which the testator pro- 
vided. How is the court to know that 
this would suit him? 


A & A 


Marital Deduction 


(Continued from page 760) 
tinguished from incorporation by refer- 
ence) from Will into living trust are: 





1. Property poured over becomes in- 
tegral part of the living trust and thus 
takes on the first three advantages listed 
in connection therewith. (a, b, c.) 


2. Avoids necessity of two separate 
and distinct documents (with substan- 
tially identical lengthy provisions) the 
ultimate consolidation of which may 
prove difficult or impossible. 


3. Results in a single administration 
of entire property thus doing away with 
all the administrative difficulties that go 
with carrying out two identical trusts, 
i. e., questions of proper investments and 
proportions of amounts thereof, separate 
accounts and checks to beneficiaries of | 
the trusts, etc. 


CONCLUSION 
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The Marital Deduction, and its use, | 
is a contentious subject. As stated, no | 
decisions of judicial magnitude are yet | 
available for guidance, and the views ex- 
pressed in this report may in time be 
found wanting. If so, then the experi- 
ence of a number of lawyers actively 
engaged in estate planning for clients 
and in the settlements of their estates 
will also be found wanting, for despite 
the well-considered reservations of con- 
temporaries in high places (and some 
within the Committee itself), the sugges- 
tions and patterns herein submitted — 
when and where applicable, and tailored 
to fit the particular locality — are based 
upon and have withstood the test of the 
every day give and take of the market 
place.111 


[Committee members: Willard RB. 
Brown, Miami, Fla.; Clarence P. Cowles, 
Burlington, Vt.; John R. Golden, Chi- 
cago; Francis R. Holmes, New York; 
William W. Hoppin, Hartford, Conn.; 
Henry A. MacDonald, Erie, Pa.; Rollin 
B. Mansfield, Chicago; Charles B. Paine, 
Grand Island, Neb.; Kenneth O. Rhodes, | 
Los Angeles; Roy M. Robinson, Boston; 
Lewis A. Seikel, Akron, Ohio; Dwight 
Rogers, New York; Furman Smith, At 
lanta; Joseph Trachtman, New York.) 


11Mr. Trachtman demurs, saying it is too 800? 
to tell and that Austin Fleming’s article in tbe 
Chicago Bar Bulletin for March 1953 is but a sigh 
of relief that the sea-wall seems to be holding. 
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PENSION and PROFIT-SHARING TRUSTS 


WO MORE STATES have enacted legis- 

lation exempting pension and profit 
sharing trusts from the operation of the 
rule against perpetuities, Louisiana in 
1952 and Georgia in 1953. The 1953 legis- 
latures of New York and California have 
provided an exemption from income taxes 
of up to $5,000 of death benefits payable 
with respect to the death of employees, 
which is similar to the relief granted by 
the Federal Government in the Revenue 
Act of 1951. Two other States, Arizona 
and Nevada, have this year enacted legis- 
lation protecting employers, trustees and 
insurance companies in making payments 
pursuant to employee benefit plans, un- 
less they are in receipt of written notice 
of adverse claims. 


The Federal bills providing tax re- 
lief, similar to that granted to employees 
covered by pension and profit sharing 
plans, to taxpayers not in that favored 
category, have reappeared in The Con- 
gress this year as H.R. 10 and H.R. 11. 
They are again under bi-partison spon- 
sorship and are now known as the Jen- 


} kins-Keogh bill. They are identical in 
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form with the bills introduced in the 
previous session. A hearing on the sub- 
ject was held by the House Ways and 
Means Committee on August 12, 1953. 
There were a number of suggestions for 
changes in the bill. 


In last year’s report, this Committee 
called attention to possible difficulties 
arising out of state laws against per- 
petuities and accumulations and also out 
of the equitable doctrine that an indi- 
vidual may not create a trust for himself 
which provides that it is non-assignable 
and beyond the reach of his creditors. 
The latter would be one of the require- 
ments for qualification if the bills in 


rket | their present form should become law. 


The New York Legislature in 1953 en- 
acted a new Section 13-D of its Personal 
Property Law which removes all trusts 
created under retirement plans that are 
exempt from Federal income tax, from 
the operation of the New York laws 
against perpetuities or accumulation of 
income and also provides that such trusts 
might be made irrevocable and that the 
interests of beneficiaries in such trusts 
could be made non-transferable. Okla- 


-homa has enacted similar legislation. 


(60 Okla. Stat. Ann. 326). 


The main feature of the Federal bill 
is to permit an individual to exclude from 
his income for Federal tax purposes 
amounts paid to a restricted trust fund 
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held by a bank (or to an insurance com- 
pany issuing a restricted annuity policy) 
up to ten per cent of his earned net in- 
come. There is a general limit of $7,500 
a year, and an over-all limit of $150,000. 
The restrictions are that the contributor 
cannot draw upon his fund prior to age 
sixty-five or previous disability. The only 
income taxes payable are upon such with- 
drawal, and if the fund is taken as a 
lump sum, the capital gain limitations of 
the Internal Revenue Code apply. Of 
course, in case of the death of the con- 
tributor, his fund may be paid to his 
beneficiary, which we presume includes 
his estate in absence of designation of 
beneficiary, and income taxes, with the 
noted limitation, would be payable by 
such beneficiary. 


OPEN QUESTIONS 


So far as the restrictive features are 
coneerned, presumably the provisions of 
the plans and trusts will follow closely 
the language of the statute as finally en- 
acted. 


One problem arises in connection with 
the limitations on the contributable 
amounts which are based upon a per- 
centage of “earned net income.” In- 
evitably some taxpayers will in error 
contribute more than the allowable per- 
centage. For example, an employee-stock- 
holder may draw as salary an amount 
which is later held by the Internal Rev- 
enue Service to be a dividend rather than 
a payment of compensation. Provision 
should be made in the retirement plan 
and trust for the return of the over- 
payment together with the earnings at- 
tributable to it. This might seem to be 
contrary to the restrictive provisions of 
the statute in its present form, which 
prohibit distribution of the trust assets 
prior to death, disability or attainment 
of age sixty-five. However, it is to be 
hoped that such restrictive provisions 
would be interpreted to apply only to 
sums which have been contributed within 
the statutory limits. The trustee of a re- 
stricted trust could not be expected to 
police either the amounts contributed or 
the amounts of any such refund. 


Who shall sponsor retirement plans? 
For most individuals it would probably 
not be practicable to establish their own 
plan and trust. In the present draft of 
the bill a bona fide retirement plan is to 
be for the “benefit of its participating 
members,” so perhaps plurality is re- 


quired by the bill itself. There are a 
number of possibilities. Business, labor 
or professional associations or organiza- 
tions could act as sponsoring agents. It 
has been suggested that banks could for- 
mulate a plan and establish a trust or 
trusts and invite their customers to par- 
ticipate. It has also been suggested that 
a law or other partnership might well 
establish a plan in which the members of 
the partnership and their associates 
could join. 


INVESTMENT AND OTHER POWERS 


One of the most important features 
of the trust will be its provisions govern- 
ing investment of the fund. The bill 
would permit the trustee “to invest and 
reinvest the assets of the trust in any 
investment permitted by the trust inden- 
ture, to the extent allowed by looal law,” 
or in restricted annuity contracts. Per- 
haps the phrase “to the extent allowed 
by local law” is unnecessary, or unfor- 
tunate, but it is clearly the intention 
of the drafters of the bill that there 
should be a fairly wide choice for con- 
tributors under retirement plans. 


Investment could be restricted, for the 
more conservative, to Government bonds, 
for example. For the more venturesome, 
investments could be restricted to equi- 
ties. Probably a majority will choose 
a middle ground, granting to the trustee 
a fairly broad discretion as to the type 
of investment it will choose, but relying 
upon the trustee to follow a fairly con- 
servative course. 


The trust instrument, of course, will 
contain all of the usual trustee powers, 
such as powers of sale or retention, 
powers enabling the trustee to deal with 
corporate reorganizations, powers to hold 
annuity policies and exercise options and 
privileges granted by them, and the like. 


ACCOUNTING 


Obviously, banks and trust companies 
will wish to have their accounts settled,- 
so that the existence of any possible lia- 
bility will periodically be determined. 
Equally obviously, individual contribu- 
tors under a retirement plan will not find 
it desirable to have the details of their 
financial circumstances periodically pub- 
licized. It has been suggested that under 
a plan sponsored by an organization, the 
organization could establish a committee 
somewhat similar to the committees or 
boards which we usually find administer- 
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ing pension and profit sharing trusts, and 
give this committee power in the trust 
indenture to examine into the accounts of 
the trustee, and, if appropriate, approve 
them. However, such a plan might be con- 
sidered to impose an undesirable burden 
upon the members of such a committee. 


Undoubtedly, the plans will set up a 
so-called “unit” system for determining 
the value of individual members’ inter- 
ests in the common trust, similar to the 
system of profit sharing plans. Perhaps 
it would be sufficient if the trustee should 
annually have its accounts audited by an 
independent public accountant and have 
the report of the auditor, which would 
contain a list of the securities in the 
trust with their values and a statement 
of the value of a unit of interest in the 
fund, mailed to each of the contributors 
with information as to the number of 
units the individual contributor owned. 


A somewhat related subject is whether 
or not the trustee should be given power 
to resign. If such a power is granted, the 
question of mechanics for the appoint- 
ment of the new trustee arises. Should 
such appointment be made by a majority 
of those interested in the trust? Perhaps 
it would be safer to provide for the ap- 
pointment of a successor trustee by a 
court of competent jurisdiction. Similar- 
ly, the question arises as to whether the 
participating members or a majority of 
them should have a power to remove the 
trustee. 


AMENDMENT AND WITHDRAWAL 


Another subject for consideration is 
whether or not to include in the trust in- 
strument a power of amendment either in 
the trustee or the trustee acting with the 
consent of a majority of the members. 
Any such power would necessarily be 
restricted so that the exempt status of 
the plan and trust could not ve affected. 

The bill does not mention the possi- 
bility of a member of a plan withdrawing 
his interest prior to his retirement and 
transferring the same to another simi- 
larly exempt trust. Such a provision in 
a trust instrument would be very de- 
sirable and would not appear to be con- 
trary to the spirit of the statute, and 
it would accommodate members who move 
from one community to another or shift 
their financial connections. 


[Committee members: George R. Blod- 
gett, Boston; Cecil P. Bronston, Chicago; 
Frederick E. Donaldson, New York; 
Bernard E. Farr, Larchmont, N. Y.; 
Paul E. Farrier, Chicago; Richard H. 
Forster, Los Angeles; Kenneth W. Gem- 
mill, Washington, D. C.; Edward S. 
Hand, New York; Dana Latham, Los An- 
geles; Denis B. Maduro, New York; Hen- 
ry Mannix, New York; W. S. McClana. 
han, Chicago; John R. Nicholson, Chi- 
cago; William K. Stevens, Chicago; 
Gordon T. Wallis, New York.] 
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A MODEL INVESTMENT STATUTE 


ROBERT NEILL, Jr. 


St. Louis; Chairman, Committee on Trust Investments 


HE TASK ASSIGNED TO THE COMMITTEE 

was to produce a compact and com- 
plete Article, Item or Section covering the 
powers and exculpations of trustees with 
respect to the retention and making of 
investments. Your Committee has re- 
sponded as per Exhibit A. The broadest 
possible powers are given. The Commit- 
tee does not in submitting this Report 
attempt to decide any matter of policy 
as to whether broad or restricted powers 
are preferable. 


We are cognizant of the vice inherent 
in “forms” and the perils in store for a 
“form-follower.” Our efforts are pre- 
sented solely on the basis of a guide to 
be followed, adopted or discarded accord- 


ing to the intent and desire of the parti- 
cular testator and according to the rele. 
vant rules of local law. 


[Committee members: Charles F. C. 
Arensberg, Pittsburgh; Harry M. Bardt, 
San Francisco; Charles J. Biddle, Phila- 
delphia; Campbell Bosson, Boston; Cole. 
man Burke, New York; Claude E. Chal- 
fant, Hutchinson, Kan.; Richard L. 
Eckhart, St. Louis; Francis D. Foley, 
Burlington, Vt.; Louis S. Headley, St. 
Paul; Clarence B. Jennett, Chicago; 
Brooke Tibbs, Milwaukee; Amasa E, 
Wheeler, Duluth; Joseph W. White, St. 
Louis; Samuel W. Zerman, Weehawken, 
N. J.] 


EXHIBIT A 


ARTICLE TWENTY: RETENTION AND IN- 
VESTMENT POWERS OF EXECUTORS 
AND TRUSTEES 


With respect to the retention and in- 
vestment of any property of any kind 
at any time forming part of my estate 
or any of the trusts hereby created, I 
give and grant to each my Executors and 
my Trustees the powers below specified, 
in addition to all powers now or here- 
after conferred on them by law, all 
such powers and all other powers else- 
where herein given and granted to them 
to be exercisable by them upon such 
terms as they may determine at any 
time and from time to time in their dis- 
cretion and without court approval] until 
the final distribution of all principal and 
income hereunder: 


(1) To retain, without liability for 
depreciation or loss, any property, real 
or personal, tangible or intangible, and 
including, but not by way of limitation, 
any of the types of property referred to 
in the next succeeding paragraph, with- 
out limitation of time and without re- 
gard to the proportion which any such 
property may bear to the total amount 
or value of all of such property, and 
whether or not such property is owned 
by me at my death. 


(2) To invest and reinvest in any 
kind of property, real or personal, tangi- 
ble or intangible, secured or unsecured, 
as they, in their discretion, determine, 
including, but not by way of limitation, 
notes, bonds, private or governmental, 
preferred and common stocks of any 


or all kinds or classifications, shares of 
stock issued by my Corporate Executor 
and Trustee, mortgages or deeds of trust, 
debentures, commercial paper, interests 
in any kind of investment trust, life in- 
surance policies, annuities, interests in 
any common trust fund or funds at any 
time established and maintained by my 
Corporate Trustee, without regard to any 
statute or rule of law concerning the in- 
vestment of trust funds or the amount 
which may be invested in any one in- 
vestment or in any one kind or class of 
investments. 


(3) To retain and invest in any such 
property even though it be unproduc- 
tive;* and 


(4) To hold uninvested any part of 
the funds in their hands for such period 
of time as they may determine. 


*Note: Where a trust is being created to qualify 
for the marital deduction under § 812(e) (1) (F) 
of the Internal Revenue Code, caution must be 
observed in using the retention clause and the 
clause relating to unproductive property. By way 
of illustration only, note the following excerpt 
from § 81.47a of Regulations 105, to wit: “For 
example, a power to retain trust assets which co- 
sist substantially of unproductive property will not 
disqualify if the applicable rules for the adminis- 
tration of the trust require the trustee to either 
make the property productive or convert it within 
a reasonable time. Nor will such a power disqualify 
if such applicable rules require the trustee to use 
the degree of judgment and care in the exercise 
of the power which a prudent man would use if 
he were the owner of the trust assets. *** For &- 
ample, assume that the corpus of a trust consist 
substantially of property which is not likely to be 
income producing during the life of the survivits 
spouse and that such spouse cannot compel the 
trustee to convert or otherwise deal with the prop: 
erty as described above. Such a trust will no 
qualify unless the trustee is directed to provide the 
required beneficial enjoyment, such as by payme? 
to the spouse out of other assets of the trust.” 
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WILL COMPROMISES — JOINT TENANCY — SPECIFIC 
PERFORMANCE OF FIDUCIARY CONTRACTS — 
INTERESTED WITNESSES TO WILLS 


EDWARD B. WINN 


Dallas, Tex.; Chairman, Committee on Fiduciary Law and Procedure 


WILL COMPROMISES AFFECTING TRUSTS 


GENERAL PRINCIPLES 


HERE is no great problem! as to the 

validity of will compromise agree- 
ments where the testator has made out- 
right gifts and where all interested par- 
ties are sui juris. At common law, how- 
ever, compromise agreements were not 
possible where the will vested interests 
in minors or incompetents or created 
contingent interests in unborn or unas- 
certainable persons." and the rule re- 
mains that the beneficiaries cannot agree 
to modify or destroy a testamentary trust 
provision.? Application for court authori- 
zation is necessary in each such case for 
full protection of the parties. Moreover, 
although the majority rule permits the 
parties in interest, if sui juris, to agree 
to dispense with the probate of a will 
and to distribute the property in a way 
contrary to the will terms, this right 
does not extend to an active testamen- 
tary trust for a definite term created by 
the testator for the protection of his 
beneficiaries.* 


(1) Indestructible Trust. 


While conceding generally that where 
the beneficiaries are all fully competent, 
and seek the termination of a trust, a 
court of equity may terminate the same 
even if the period for such termination 
has not yet arrived, one court has sum- 
marized the instances where a trust can- 
not be prematurely terminated as fol- 
lows: 


“Where the trust is a spendthrift trust 

. , or where the settlor made known 
expressly or plainly, his intention such 
power should not exist ..., or where dis- 
cretion as to the amount of income to be 
devoted to the needs of the beneficiary is 
vested in the trustee . . . , or where the 


1Except in Wisconsin, where alterations of tes- 
tamentary dispositions by agreement are void as 
against public policy. See 97 A.L.R. 468. 

*See 46 Mich. L. R. 580, 581; see also, as to un- 
born or unascertained contingent remaindermen, 
In re Kamerly’s Estate (Pa. 1944), 258, and as to 
hon-consenting contingent beneficiaries and bene- 
ficiaries under a legal disability, Botzuwm v. Havana 
National Bank (Ill. 1937), 12 N.E. (2d) 203. 

"See 97 A.L.R. 468, the rule being applied in 
nearly every instance, however, where there was 
one or more non-consenting or non-represented 
beneficiaries, or where a so-called “indestructible 
trust” was involved. 

‘See 117 A.L.R. 1249, 1254. 


See 163 A.L.R. 852. 


OcToper 1953 


effect of the trust is to direct accumulation 
of the income until a fixed time... , even 
where all the beneficiaries are sui juris 
and consent thereto . . .”6 


A strategic position is occupied by the 
trustee in effecting termination, altera- 
tion, or modification of a trust.7 If the 
trust beneficiaries are sui juris and unite 
with the trustee in conveying the trust 
res to a third party, valid title is ob- 
tained by the third party, and the trust 
may be terminated with no liability to 
the trustee.§ Note the difference between 
such a conveyance and that of an at- 
tempted conveyance of the estate by the 
trustee (with active trust duties) to the 
beneficiary. In the latter situation the 
conveyance is inoperative? But as a 
practical matter, no one can complain if 
the trustee turns over the trust property 
to the beneficiaries, all of them consent- 
ing and fully competent, in return for 
their releasing him, since in such a case 
neither the beneficiaries nor their repre- 
sentatives can recover against the trus- 
tee.10 


Suppose, however, that all the trust 
beneficiaries consent to a termination of 
a non-spendthrift trust, but the trustee, 
conscious of his duties to the testator 
as well as to the beneficiaries, remains 
adamant against the termination. In 
Claflin v. Claflin (Mass. 1889) 20 N.E. 
454, a milestone in trust law, wherein 
the beneficiary sought to compel the 
trustee to turn the trust fund over to 
him, the Supreme Judicial Court con- 
firmed the lower court’s dismissal of the 
beneficiary’s action, saying: 


“ .. There is no doubt that his [the 
beneficiary’s] interest in the trust fund is 
vested and absolute, and that no other per- 
son has any interest in it; and the author- 
ity is undisputed that the provisions post- 
poning payment to him until some time 
after he reaches the age of twenty-one years 


®Fletcher v. Los Angeles Trust and Savings Bank 
(Cal. 1920), 187 P. 425. 

7Cleary, ‘Indestructible 
43 Yale L. J. 393, 403. 

8Langley v. Conlab (Mass. 1912), 98 N.E. 1064. 

®°Rife v. Geyer, 59 Pa. 393; see 4 Bogert, Trusts 
and Trustees, p. 484 et seq. 

loPartridge v. Cleary (Mass. 1917) 117 N.E. 332; 
Hagerty v. Clement (1940), 196 La. 330; also see 
Cleary, op. cit. p. 403; see 4 Bogert, Trusts and 
Trustees, p. 490 and p. 510. 


Testamentary Trusts,” 


would be treated as void by those courts 
which hold that restrictions against the 
alienation of absolute interests in the in- 
come of trust property are void. 


“... The existing situation is one which 
the testator manifestly had in mind, and 
made provision for. The strict execution of 
the trust has not become impossible; the 
restriction upon the plaintiff’s possession 
and control is, we think, one that the tes- 
tator had a right to make; other provisions 
are contained in the will apparently suffi- 
cient for his support; and we see no good 
reason why the intention of the testator 
should not be carried out.” 


The Clafiin Rule that an active trust 
should not be terminated contrary to a 
testator’s intentions even if all the bene- 
ficiaries are ascertained and before the 
court became the “American” Rule in 
direct opposition to the English doc- 
trine.11 


But in many cases, the intention of 
the testator is less clear, and the court 
must determine such intent before de- 
ciding whether to permit termination of 
the trust or not. Frequently, unforeseen 
and unprovided for circumstances will 
persuade a court to permit termination 
of the trust, such as the trust property 
becoming non-income producing,!2 or the 
failure of the trust remainder for in- 
definiteness where the testator’s trust 
purpose was construed to be the protec- 
tion of the remainderman against 
waste,!3 or the death of the remainder- 
man with the life beneficiaries surviving 
where the trust income was to be paid 
to the life beneficiary for the support 
of the remainderman.!* Or the life ten- 
ant may acquire the interest of the re- 
mainderman where the only purpose of 
the trust is to preserve the trust prin- 
cipal for ultimate distribution to the re- 
mainderman, or the life tenant and the 
remainderman may convey their inter- 
ests to a third person.15 


Thus, it would seem that the prefer- 
able course for the trust beneficiaries 
united in a fight against the dissenting 


"Cleary, op. cit. 43 Yale L. J. 393, 408. 

12Black v. Bailey (Ark. 1920), 218 S.W. 210. 
13Wilce v. Van Anden (Ill. 1911), 94 N.E. 42. 
MBowditch v. Andrew (Mass. 1864), 8 Allen 339. 
152 A.L.R. 579. 
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trustee is to justify their plea for ter- 
mination, alteration or modification by 
pegging it to achievement of the testa- 
tor’s purposes or to an unforeseen con- 
tingency that has arisen, assuming that 
the trust is not in fact open to a con- 
struction or settlement agreement for 
uncertainty or indefiniteness.16 And of 
course the trustee’s counter argument is 
that the testator’s intention as expressed 
in the will should be a better guide than 
speculation by the court as to what the 
testator would have done under changed 
circumstances. 


(2) 


Minor and Incompetent Benefici- 
aries. 


A minor beneficiary is not bound by 
a compromise agreement alone for dis- 
tribution of estate assets contrary to the 
will provisions, unless he ratifies the 
agreement on attaining his majority.'* 
A court of equity, however, “has juris- 
diction to determine the propriety” of 
compromises in the settlement of estates 
in which the property rights of minors 
are involved, and if the court approves 
the compromise after an examination of 
the facts, the judgment or decree is 


10This is easier said than done. See the excellent 
reasons advanced in Mozley v. Title Insurance & 
Trust Co., 165 P. (2d) 15, which were dismissed 
by the court as insufficient; see Bogert, Trusts & 
Trustees, § 561 for discussion of power of court to 
modify trusts in an emergency. 


1797 A.L.R. 473. 
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binding on the minor.18 But there are 
certain safeguards that must be taken. 


The court must see that the minor’s 
rights and interests are not injuriously 
affected by a compromise agreement, the 
minor must be represented by a guardian 
ad litem and have his day in court.!9 
Furthermore, the guardian ad litem has 
no authority without valuable considera- 
tion to relinquish the rights of infant 
beneficiaries he represents and accord- 
ingly the court can refuse to sustain a 
so-called “family settlement agreement” 
to terminate a testamentary trust, even 
where the guardian ad litem joins in the 
agreement.29 Nor can the guardian ad 
litem lawfully stipulate with a will pro- 
ponent to attempt to probate a _ will 
which disinherits the ward.*! 


The mere signing of a compromise 
agreement does not prevent one of the 
parties thereto from later successfully 
blocking specific performance of such 
agreement if the agreement is unfair, 
unjust or inequitable or if it fails to 
express the true agreement of the parties, 
by reason of fraud, accident or mistake, 
especially if the agreement remains ex- 
ecutory.22 However, a compromise will 
settlement by all the competent bene- 
ficiaries, and joined in by the guardian 
ad litem for an incompetent beneficiary, 
cannot be repudiated by the ward at a 
later date where there is no irregularity 
in the appointment of the guardian and 
no fraud in connection with the settle- 
ment.23 


(3) 


Unknown or Unascertainable Bene- 
ficiaries. 


Even in those jurisdictions that per- 
mit court approval of compromise agree- 
ments by statute, the approving court 
generally has no authority to eliminate 
contingent interests of unknown or un- 
ascertainable heirs even though the 
special guardian for such heirs appointed 
by the court has executed the agreement. 
Re Sidman's Estate (1935) 278 N.Y.S. 45. 


“Internal” vs. “External” Attack on Wills 


It is important to notice the difference 
between what has been referred to as 
“internal” and “external” attack on 
wills.24 The latter is an effort to destroy 
the testamentary trust in its entirety, 
such as an attack by the heirs or in- 
testate successors on the ground of the 
invalidity of the trust. An “internal” at- 
tack is one by the trust beneficiaries to 
eliminate the trustee’s interest or the in- 


18Metzner v. Newman (Mich. 1923), 194 N.W. 
1008; see also 33 A.L.R. 105. 


1°Reynolds v. Brandon, 50 Tenn. 593; see 3 So. 
Car. L. Q. 341, “Compromises of Will Contests— 
Validity where minors are involved.” 


20Deal v. Wachovia Bank & Trust Co. 
1940), 11 S.E. (2d) 464. 


1Greene v. Maley (R.I.), 85 A. 118. 
22McCheaney v. Smith (S.C. 1916), 89 S.E. 639. 
Cf. Lacroiz’s Estate (Mich. 1928), 221 N.W. 
165. . 

*Cleary, op. cit., 43 Yale L. J. 398, 397. 


(N.C. 





terests of unknown or contingent bene- 
ficiaries or others by maintaining their 
own interests and enlarging them into 
full possession and control of the trust 
property. Certainly, in an external at- 
tack, where in settlement with the heirs, 
the testamentary gifts would be cut 
down pro rata, “it would be unfortunate 
if the presence of contingent interests 
in unborn persons should make it im- 
possible to reach such an agreement.” 
All might lose in that event. The same 
reasoning does not hold in the case of 
internal attack, however. 


But it can also be seen that a conven- 
ient method exists to destroy a testa- 
mentary trust through the use of a com- 
promise agreement, especially where the 
heirs at law constitute all or a substan- 
tial number of the trust beneficiaries.” 
In Madden v. Schallenberger (Ohio 
1929) 169 N. E. 450, the proposed settle- 
ment provided for the payment of a large 
sum from the estate to the heirs in lieu 
of the payments provided by the will, 
the minors were relieved of all restric- 
tions on alienation, and discretion as to 
disbursement of income and _ principal 
was taken from the trustee. As against 
the contentions of the trustee, the au- 
thorization to the guardians to enter 
into the settlement was upheld as within 
the power of the court “as a means of 
averting disaster to the trust.” 


This result seems proper, but, of 
course, it opens the way to the assertion 
of a will contest by the heirs at law, 
who may also be trust beneficiaries, for 
the purpose of negativing trust pro- 
visions. The instant case pointed out that 
the result might well have been different, 
however, had trust beneficiaries, as such, 
merely been trying to accomplish the 
same thing by agreement among then- 
selves to enlarge their interests or to 
obtain the removal of restrictions im- 
posed by the will. Thus, destructibility 
or indestructibility of the trust may de- 
pend upon the beneficiaries bringing 
themselves within the class of heirs, al- 
though Cuthbert v. Chauvet, 186 N. Y. 


326 has been cited for the holding that | 


a contract between the heirs and devisees 
contemplating a judgment avoiding 4 
will and destroying a testamentary trust 
was void. 


Court constructions of trust instruments 


The various occasions on which a will 
may be construed by a court include the 
time of probate, the time of filing by 
the executor of an account, the time of 
the court order of distribution of the 
property, a special construction proceed- 
ing, and in such actions as ejectment, 
partition, and specific performance.”® 


2See 4 U. of Cinn. L. R., 524, 528. 


See 63 Harvard L. R. 504, “Construction of ® 
Will as Res Judicata” for a discussion of the 8 
called “California” approach. 
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Two questions have been suggested as 
a guide to a court in determining the con- 
clusive effect of a prior decree on an 
issue before the subsequent court:?7 


(1) Did the first court mean to deal 
at all with the present constructional 
problem? 


(2) If so, should it reopen the issue 
on the merits if it was improper for the 
first court to grant declaratory relief? 
In this connection it would not be un- 
reasonable to require a party, having 
adequate notice that a construction of a 
particular issue is being sought, to make 
all his procedural as well as construc- 
tional arguments in the first action 
or be barred. 


REs JUDICATA AND COMPROMISE 
AGREEMENTS 


In view of the rule set out in the 
following quotation, the question of 
when a decree is res judicata is one of 
the utmost importance not only to the 
beneficiaries in determining the immunity 
from subsequent attack of a decree in- 
corporating or approving a compromise 
settlement, but also in determining the 
immunity of the trustee against future 
liability: 


“Although it is the duty of a trustee to 
comply with the terms of the trust, he is no 
longer under such a duty if he is directed 
or permitted by a proper court not to com- 
ply with them. If the beneficiary is made 
a party to the proceeding in which the 
decree is made, the trustee will be protect- 
ed to the extent that the court decree makes 
the matter res judicata.”28 


In accordance with the usual rules of 
res judicata, a construction of trust pro- 
visions in a will by a court having juris- 
diction of the parties and the subject 
matter is conclusive as against all par- 
ties to the construction proceeding, and 
their privies.2® Under some _ circum- 
stances, persons who were not parties to 
the first proceeding may also be bound, 
one unusual situation being as to a per- 
son who had actual notice of the pendency 
of a construction proceedings, although 
he had been defectively served.3° 


An erroneous conclusion on the part 
of the court in the first proceeding that 
a will requires a construction and the 
appointment of a trustee does not give 
a second court the right to overturn the 
construction given in the first proceed- 
ing.31 “The decree could only be attacked 
for want of jurisdiction in the court to 
adjudicate on the subject at all or to 
bind the persons of the parties . . .”32 


“Td., at p. 509-512. 


*C.C.H. Trust and Estate Reporter, Par. 1034; 
see 2 Scott on Trusts 1467. 


— 136 A.L.R. 1196 and 1201; 9 A.L.R. (2d) 


“Westbrook v. Thompson (Tenn. 1900), 58 S.W. 
223; see 186 A.L.R. 1198 involving estoppel. 


"See 136 A.L.R. 1191, 1197. 
“Staff v. McGinn (Del. 1899), 52 N.E. 1048. 
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Unborn children are generally not con- 
cluded by the first proceeding unless the 
doctrine of virtual representation, here- 
inafter discussed, is applicable.33 


Noting the “in rem” exception to the 
general rule that a judgment or decree 
binds only parties and privies,34 the most 
important other exception is the doctrine 
of “virtual representation”®5 which con- 
cludes a person, not a party to the first 
proceeding, who was “represented in in- 
terest by someone else who had equal 
incentive to produce the same evidence 
and argue the same rules of law.’’36 
Thus, if a will names the testator’s 
grandchildren as remaindermen of his 
estate, a judgment in a will construction 
action, to which the grandchildren living 
at the time of the action were made 
parties, is binding on a grandchild sub- 
sequently born.37 Of course, if the in- 
terests of the members of the class who 
are parties are adverse to those who are 
not parties, the non-represented members 
are not concluded by the decree.?8 


As for unborn contingent remainder- 
men, the great weight of authority is 
that such persons may be represented, 
but only when there are no living mem- 
bers of the same class, by persons hold- 
ing estates preceding or following theirs, 
provided one or more of such persons 
would be adversely affected by the de- 
cree equally with the class not in be- 
ing.39 In various trust cases, it has been 
held, however, that where all living per- 
sons holding interests under a trust are 
represented, together with the trustee, 
the interests of unborn contingent re- 
maindermen can be concluded.*° 


Various states have statutory provi- 
sions for appointment of special guar- 
dians to represent the contingent inter- 
ests of unborn beneficiaries.41 In Mc- 
Arthur v. Scott (1885) 113 U.S. 340, a 
proceeding to annul probate of a will 
was held not conclusive on subsequently 
born trust beneficiaries, where all adult 
persons were interested as heirs, and 
infants, who had the same interests as 
those of the unborn beneficiaries, were 
represented by their guardians who were 
heirs, and where no executor or trustee 
was a party. 


One of the most interesting cases on 
the validity of court-approved compro- 
mise agreements is Dodge v. Detroit 


83136 A.L.R. 1202. 


%See Schnebly, “Extinguishment of Future In- 
terests by Decree,” 44 Harvard L. R. 378, 382. 

35136 A.L.R. 1203. In 69 A.L.R. 924 it is stated 
that in no case has “a possible contingent interest 
been extinguished through statutory compromise 
without there being before the court persons whose 
interests constituted a virtual representation of 
those of persons unborn.” 

36See Schnebly, op. cit., at p. 382; see Hale v. 
Hale (Ill. 1893), 838 N.E. 858, 867. 

37Tonnele v. Wetmore (N.Y. 1909), 88 N.E. 1068. 

38 Weberpals v. Jenny (Ill. 1921), 188 N.E. 62. 

See 120 A.L.R. 876. 

40Td., at p. 886. 

‘\Criticized in Schnebly, op. cit., at p. 386 of 44 
Harvard L. R. 





Trust Co. (Mich. 1942) 2 N.W. 2d 509. 
Eighteen years after settlement of a will 
contest in 1921, a son of decedent 
brought suit to set it aside so far as it 
concerned him, on the ground, inter alia, 
that the Court had no jurisdiction to 
approve the settlement and that the 
Michigan compromise settlement act of 
1921 was unconstitutional. The principal 
basis of his suit was that the trust pro- 
visions in the will were void in that the 
inclusion of only an insignificant amount 
of real estate with personal property 
violated the then statutes against re- 
straint of alienation of real property, 
under the 1938 decision in Jn re Richards’ 
Estate, 278 N. W. 657. The Court af- 
firmed dismissal of the son’s bill of com- 
plaint, and upheld the application of 
the defense of res judicata, there not 
having been any fraud charged or 
proven in the first suit. 


An essential element in invoking the 
principle of res judicata is that of juris- 
diction, and a court has no jurisdiction 
over title to real property not located 
within its territorial boundaries.42 Ac- 
cordingly, court approval of a will set- 
tlement or construction of the will in 
the testator’s domicile is not conclusive 
in a subsequent proceeding in a state, 
even by the same parties, where the real 


428ee Needleman, ‘“‘Wills—Conflict of Laws—Res 
dudicata,” 26 Boston U. L. R. 69-71; 181 A.L.R. 
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property is located. It is conclusive, how- 
ever, as between the parties to the first 
proceeding, with respect to the testator’s 
personal property.‘ 


JURISDICTION TO AMEND, ALTER, OR 
TERMINATE TRUSTS 


That jurisdiction to terminate or alter 
a trust may be beyond a court of gen- 
eral equitable jurisdiction is clearly in- 
dicated in Patterson v. Vermilion 
Academy (Ill. 1924) 144 N.E. 9. On the 
contrary side, however, stands an In- 
diana Appellate Court which holds clear- 
ly that where, in accordance with a 
compromise and settlement, a court de- 
crees the termination of a trust, a party 
to the compromise cannot collaterally 
attack the judgment by seeking to have 
vacated so much of the judgment as de- 
clares the trust terminated. Spencer v. 
Spencer (Ind. App. Ct. 1903) 67 N.E. 
1018. What this court said, in effect, 
is that if a court of general equitable 
jurisdiction says black is white, or if it 
says, or necessarily implies, that it has 
power to terminate or materially alter 


“See 567 Am. Jur. 674. 
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a trust, it has such power, as against 
collateral attack, even if its construction 
or application of the facts in terminating 
or materially altering the trust is a clear 
and flagrant misconstruction or misap- 
plication. 


Thus, can we say that when court af- 
ter court continues to state that they have 
“no power” to terminate or materially 
alter a trust under certain conditions,*4 
all of them are being loose in their lan- 
guage, and that what they should say 
is that they “should not” do so, being 
not a matter of “power” but “discre- 
tion.” Or looking at it another way, the 
court has “no power” until the time for 
appealing from its final judgment or for 
bringing a bill of review has expired, 
then at that time it is considered to have 
had “power” because of the salutary 
rule that there be an end to litigation. 
But what then happens to the well estab- 
lished rule that a judgment rendered by 
a court without jurisdiction (as to sub- 
ject matter, at this point) is absolutely 
void and of no effect? Or does it mean, 
as indicated by the Indiana Appellate 
Court and others, but contrary to many 
other decisions, that a court of equity 
always has jurisdiction over trust estates, 
even when the particular relief sought is 
the destruction of the trust? 


The danger that lurks in this question 
of collateral attack is well illustrated in 
in Re Eakins’ Will, (Ohio App., 1939) 
26 N. E. 217. In 1930 there was admitted 
to probate a written instrument in the 
handwriting of the purported testator 
which was signed in the attestation clause 
only. In 1938, a prior dated will was 
refused probate on ground of the later 
dated will probated in 1930. The Court 
of Appeals held that the 1930 judgment 
admitting the later dated instrument to 
probate was void, and that the probate 
court should have in 1938 probated the 
prior dated instrument, saying: 


“The question of collateral attack with 
which we are here confronted is based 
exactly on the same query: Did the Pro- 
bate Court have jurisdiction? We are not 
unmindful of the authority cited in behalf 
of the appellant’s contention. Under such 
theory, in its analysis, a Probate Court 
could assume jurisdiction of any instrument 
whether it had any characteristics of a will 
or not. In Ohio the jurisdiction is limited 
to wills by the Constitution and statute... 
Bearing in mind the requirements of Sec- 
tion 10504-E, General Code, the signature 
at the end is of no more or less importance 
than that the instrument be in writing or 
any of the other physical features specified 
. . . When the instrument does not even 
appear to be a will because of such failure 
it cannot properly be said to purport to be 
a will; in fact, the purport of the instru- 
ment is otherwise and the court is without 
jurisdiction . ...” 


“See cases collected in Decennial Digests under 
key number 61 (1) of Trusts. 


The reasoning of the court could well 
be used in the case of a testamentary 
trust whose terms as set forth in the 
record are completely clear, but which 
are materially altered or terminated by 
a lower court of general jurisdiction in 
those situations in which the highest 
court of the state has said a court of 
equity has “no power” to do so. 


Some courts go to great lengths to 
avoid coming to grips with the question 
of jurisdiction in trust terminations and 
alteration cases. In Moxley v. Title In- 
surance & Trust Co. (Calif., 1946) 145 
P. 2d 15, a testamentary non-spendthrift 
trust by a mother provided for accumu- 
lations of trust income, and for support, 
care and education of the testatrix’s 
daughter, until the daughter should be- 
come thirty-five, at which time the entire 
trust estate was to be delivered to the 
daughter, or if she had died before 
reaching thirty-five, then to any child 
or children of the daughter. The daugh- 
ter at the age of twenty-six brought 
action to terminate the trust, alleging 
undue hardship and unexpected contin- 
gency in that her mother, in creating the 
trust, contemplated that her father would 
take care of her upon the mother’s death, 
but that he had died, and that the trust 
income was wholly inadequate to main- 
tain her in her station of life. 


The named defendants were the cor. 
porate trustee and a guardian ad litem 
appointed by the court “for any child or 
children now unborn who may be living 
at the time of the death of plaintiff ... 
should said plaintiff die before she 
reaches the age of thirty-five years.” 
The California Supreme Court upheld 
the dismissal of the action on the ground 
that the allegations were wholly insuf- 
ficient to justify modification, saying: 


“it is only under peculiar circumstances 
. .. that a court has the power to modify 
an active trust. In the cited cases, the courts 
were dealing with the exceptional situations 
in which modification was decreed in order 
to carry out, rather than defeat, the pri- 
mary purpose of the trustor as expressed 
in the trust instrument . . . Plaintiff does 
not allege facts showing anything in the 
nature of an emergency or any peculiar] 


circumstances which were not reasonably | 


alte1 
cert: 
the 

creti 
state 
that 
diffe 
ming 
later 
cour’ 


Ar 
Once 
these 
the | 
time 
direc 
guar 
as th 

In 
to co 
creet 
powe 
litem 
court 
const 
trary 
not h 
after 
stitut 
has k 
fair 
parti 
celudir 
guaré 
peten 
ficiari 
judge 
able | 
proces 
barrir 
court, 
try to 
ested 
if the 
be a | 

Any 
cedure 
the ju 
groun 
of the 
made, 
ness, 
equita 
over t: 
diction 
magic 
the me 


ithi i ix : 
within the contemplation of the testatr Jand it 


when she expressly directed that the corpus 
of the trust should be withheld from plait- 
tiff until plaintiff should attain the age ° 
thirty-five years .. .” 


It would seem that the reasons aé- 
vanced by the beneficiary for termination 
would have been sufficient4® to present 
the case to the court, if the court did, 
in fact; have jurisdiction over the sub- 
ject matter of termination or material 


Cf. Restraints on Alienation, 2d ed. 124 (n): 
Sears v. Choate, 146 Mass. 395; 15 N.E. 786; Scott 
Control of Property by the Dead, 65 U. of Pen? 
L. Rev. 627, 632, 648-650. 
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alteration of trust estates. This court 
certainly held that termination under 
the circumstances was not one of dis- 
cretion but one of lack of power on the 
stated facts, although it is recognized 
that the case might have been decided 
differently if the lower court had ter- 
minated the trust, and thereafter a col- 
lateral attack been made on the lower 
court’s judgment. 


And the parade of cases goes on.*6 
Once again, we ask the question, would 
these courts permit collateral attack on 
the lower court’s judgment at some later 
time if a guardian ad litem had not 
directly attacked it? If it would not, the 
guardian ad litem is in as key a position 
as the trustee. 


In view of the cases, are we not led 
to conclude that “no power” means “dis- 
creet power”? If it means “discreet 
power,” the trustee and guardian ad 
litem can, with the approval of the 
court, obtain a declaratory judgment or 
construction that may be directly con- 
trary to the testator’s wishes, which will 
not be subject to collateral attack. But 
after all, as we shall later see, the con- 
stitutionality of statutory compromises 
has been upheld on the grounds that a 
fair hearing is afforded all interested 
parties, including the trustee, and in- 
cluding also the necessity for appointing 
guardians ad litem for minors, incom- 
petents, unborn, or unascertained bene- 
ficiaries, and that the court has to ad- 
judge that the decree is just and reason- 
able on all the interests. Surely, that 
procedure, even without a statute, and 
barring fraud or other imposition on the 
court, is fair enough in a civilized coun- 
try to protect the interests of the inter- 
ested persons, dead, living, or unborn, 
if the court finds the requested action to 
be a proper one for it to take. 

Anything less than this complete pro- 
cedure, however, may conceivably subject 
the judgment to collateral attack, on the 
ground of lack of jurisdiction. In view 
of the strong argument that could be 
made, this would indeed be risky busi- 
hess, and one relying on the general 
equitable jurisdiction of courts of equity 
over trusts might later find that “juris- 
diction” has disappeared. There is no 
magic in the word “jurisdiction” when 


ithe matter comes before a second court, 


al and it is conceivable that with the heavy 
jemphasis of the words “no power” be- 


re of| fore it a second court might find the 


words “absolutely void” appropriate in 
describing the first court’s judgment, 
especially where it strayed a bit too far 
from the testator’s expressed desires. 


STATUTORY COMPROMISE AGREEMENTS 


Some states have passed laws which 
purportedly make it possible for the 


ee 


“Gibson v. Gibson, (Ind. App. 1952). 106 N.E. 
(2d) 102; Young v. Robinette (Ky. 1951), 289 S.W. 


‘ - 91; Duffy v. Duffy (N. C. 1942), 20 S.E. (2d) 
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parties to compromise a will contest and 
by court approval make the compromise 
settlement binding on all possible parties. 
It is our purpose to examine the extent 
to which such statutes make impregna- 
ble compromise agreements which were 
formerly subject to subsequent attack. 


Massachusetts 


In Clarke v. Cordis (Mass. 1862) 4 
Allen 466, constitutionality of the present 
Section 14 of Chap. 204 was sustained 
on the ground that public policy favors 
that litigation be put to rest, and that 
contingent rights of unborn or unascer- 
tainable beneficiaries are protected by a 
properly appointed guardian ad litem 
as well by the requirement that the court 
adjudge that the proposed award on com- 
promise “be just and reasonable” with 
respect to such contingent interests. 


In Copeland v. Wheelwright (Mass. 
1918) 119 N.E. 667, the Court declared: 


“There is nothing in the express terms 
of the statute which prevents the entire ex- 
tinguishment by a future contingent inter- 
est in appropriate circumstances. Such an 
interest may be so remote, and its actual 
enjoyment so improbable that its retention 
would appear to be nothing more substan- 
tial than a film of mist .. .” 


This decision has been strongly criti- 
cized by Schnebly in 44 Harv. L. Rev. 
who says, referring to New York’s law: 


“If the statute is open to the broad con- 
struction adopted by the Massachusetts 
court, it is highly doubtful legislation. It 
makes possible extinguishment of future 
interests .. . in cases where it is clear that 
if the owners were present they would never 
consent . . . It is hardly likely that the 
guardian will be filled with burning zeal 
for the protection of the unborn children 
who may never be born . . . What could 
the special guardian . . . have been think- 
ing about when he assented to a compro- 
mise which entirely excluded his wards and 
brought them nothing whatever except dis- 
appointment? The fact that such a decision 
was rendered is proof of the inadequacy of 
the guardianship device.” 


The same author, however, concedes the 
constitutionality of the statutes, even as 
thus construed, although the vesting of 
such power of destruction in the courts 
seem unwise. 


Jurisdiction of the courts to approve 
such agreements was reaffirmed in Beede 
v. Old Colony Trust Co. (Mass. 1947) 
71 N.E. 2d 882. 


In Re Ellis (Mass. 1917) 116 N.E. 
956, established the point that trustees 
must be parties to the statutory com- 


.promise agreement, or there is no juris- 


diction in the court to approve the agree- 
ment. Thus, a recalcitrant trustee in 
Massachusetts can successfully block a 
compromise despite the wishes of all the 
beneficiaries. 


In Young v. Tudor (Mass. 1948) 83 
N.E. 2d 1 the court held that jurisdiction 


can only be established by giving notice 
to all persons having “contingent” in- 
terests, as well as vested interests, and 
accordingly, copies of the citation in the 
approval proceeding must be sent by 
registered mail to all living persons hav- 
ing contingent or vested interests, includ- 
ing minors and incompetents, who have 
become known, after reasonably diligent 
inquiry in good faith to ascertain such 
persons. Notice by publication will be 
good only as to unborn or unascertained 
beneficiaries after such diligent inquiry. 
Nor will the appointment of a guardian 
ad litem be permitted to bind an ascer- 
tained and competent contingent bene- 
ficiary. 


Thus, in Massachusetts, premature ter- 
mination of a testamentary trust is sup- 
posedly not increased by the statute, 
although it seemingly does establish the 
jurisdiction of court approval where re- 
quirements of the statute are carefully 
followed. The main effect of the statute, 
aside from the possibility of eliminating 
contingent future interests not generally 
permitted at common law, is to give the 
compromise judicial approval and make 
it a matter of public record.47 


Michigan 


The Michigan compromise agreement 
statute#8 validates statutory compro- 


47Cleary, op. cit., p. 414. 
48C. L. 1948 Mich., § 702.45-702.48. 
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mise of any good faith will contest, “when 
there is or may be any person who is 
a minor or otherwise without legal 
capacity to act in person, or whose 
present existence or whereabouts cannot 
be ascertained, or where there is any 
inalienable estate or future contingent 
estate or interest which will or may be 
affected by such compromise .. ., and 
the compromise binds all parties there- 
to, including those represented by guar- 
dians ad litem (for which detailed pro- 
vision is made) or otherwise, if the pro- 
bate court or court of chancery, after 
proper notice to such persons, as detailed 
in the statute, approves the agreement 
after finding that the contest or contro- 
versy is in good faith, and that the 
effect of such agreement on any interest 
so represented by any fiduciary or guar- 
dian ad litem on any inalienable estate 
or interest is “just and reasonable.” The 
statute further provides that it is “‘in- 
tended to provide a definite method for 
the exercise of the existing power and 
jurisdiction of courts of probate and of 
chancery .. .; but nevertheless, if neces- 
sary to the validity or operative effect 
of this act or any part thereof, the same 
shall be deemed a grant of power and 
jurisdiction .. .” 


In 1924 the Michigan High Court re- 
jected plaintiff’s contention that the pro- 
bate court order approving a settlement 
was beyond the jurisdiction of the court, 
as having been made without notice to 
him and as being contrary to the terms 
of the will, saying as to the compromise 
statute, which was not applied in this 
case, that “the significance of this act 
is its recognition of the fact that under 
the law in this state no legislation was 
necessary to enable adults to enter into 
such agreements.” 


Rose v. Southern Michigan National 
Bank (Mich. 1931) 238 N.W. 284, in- 
volved a spendthrift trust which all the 
direct and collateral heirs, in the lower 
court after a prolonged trial, sought to 
terminate by a compromise agreement 
under the statute, no question being 
raised as to the fairness of the compro- 
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mise. On appeal by the trustee and the 
guardian ad litem for future contingent 
interests, the Supreme Court held (1) 
that the lower court had power to compel 
the trustee to execute a compromise 
agreement, but (2) that the court “was 
without power to terminate” this kind of 
trust, saying: “‘The trustee and bene- 
ficiaries in a spendthrift trust cannot 
by mutual agreement terminate the 
trust and defeat the purpose of the 
donor to give to the beneficiary a sup- 
port which shall be free from the claims 
of creditors.’ ’’49 


It has been noted5® that this case 
frustrates the legislative attempt to per- 
mit compromise agreements, because, 
since the statute was held not applicable 
to spendthrift trusts, which in Michigan 
means all trusts of land, only ordinary 
trusts of personal property are affected 
by it. 


Doubt has been raised, however, that 
there is any want of power, in the 
generic sense, in Michigan to approve 
such compromise, the argument being 
that once the power to alter or reduce 
is admitted, jurisdiction would seem to 
follow in all cases.5! 


New York 


Section 19 of the New York Decedent 
Estate Law empowers the supreme court 
or surrogate court having jurisdiction of 
the estate or property to authorize the 
fiduciary “to adjust by compromise any 
controversy” relating to the property or 
estate, to which compromise the execu- 
tors, and those claiming as devisees, lega- 
tees, and intestate successors shall be 
parties, although any person whose in- 
terest in the estate is unaffected by the 
proposed compromise is not required to 
be a party to the agreement. Court ap- 
pointment of special guardians is pro- 
vided for infants, persons of unsound 
mind, and habitual drunkards, and of 


“This decision was expressly reaffirmed in Hay 
v. LeBus (Mich. 1947), 27 N.W. (2d) 309. 

5081 Mich. L. R. 268, “Compromise Agreements 
as a Means of Terminating Testamentary Trusts.” 

5146 Mich. L. R. 580. 
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suitable persons to represent persons 
unknown or the future contingent in- 
terests of persons not in being whose 


interests are or may be affected by the | 
compromise. The court’s finding, after | 


a hearing and examination of the mat- 


ter, that the agreement is just and rea. } 


sonable in its effects upon the interests 
of such persons makes such agreement 
valid and binding on such interests. 


In Fisher v. Fisher5? the court held 
that where it is fairly open to doubt 
whether an unknown contingent interest 
may or may not exist under the terms of 
the will, the surrogate’s court is em- 
powered by the statute “to determine 
judicially that there is no contingent in- 
terest affected, and to authorize a settle- 
ment of a contest or controversy over 
the will.” The court declined to express 
any opinion as to the power of a court 
to approve an agreement which would 
extinguish in whole or part interests 
created under the will in favor of un- 
born persons. 


This decision has been interpreted5* 
to mean that a court has no authority 
to validate an agreement which com- 


neces 
shall 
by a. 
court. 
that 1 
able’”’ 
conti1 
able | 


| being 


pletely eliminates the tangible right or ; 


interest under a will of any person, 


born, without compensating advantage. 


One other point with respect to the 
New York Law is well illustrated by In 
re Farmer’s Will.54 In that case, the 
court pointed out that a trust established 
in a will which has been admitted to pro- 
bate is not destructible,=5 it being neces- 
sary that the compromise be of a con- 
troversy on the probate of a will in which 
a bona fide contest is pending.5¢ There- 
fore, the surrogate permitted the parties 
to reopen probate proceedings, to enter 
into a settlement agreement in which the 
rights of the minors would be fully pro- 
tected, and to eliminate the trust provid- 
ed for in the will, subject only to the 
approval by the court of the settlement in 
other respects. 


Rhode Island and Pennsylvania 


Sections 16-21 of Chapter 575 of Rhode 
Island General Laws, 1938, provide that 
the superior court may authorize, before 
entry of probate, the adjustment by 
“compromise” of “all controversies that 
may exist or arise” with respect to the 
last will of a deceased person. The court 
shall appoint a “suitable person” to 
represent any future contingent interests 
which would be affected by the compro- 
mise, as well as any gifts for charitable 
purposes where no trustee can act. Any 


82(N. Y. 1930), 170 N.E. 912. 

38In re Sidman’s Estate, (Surr. Kings Oo. 1935), 
278 N.Y.S. 43. 

%(Surr. Ct. Monroe 1947), 75 N.Y.S. (2d) 20. 

Matter of Wentworth (N. Y.), 129 N.E. 646. 
648. 


See In re Caswell’s Estate (Surr. Ct., Onelds 
Co. 1944), 56 N.Y.S. (2d) 507. 
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necessary party under a legal disability 
shall be represented by his guardian, or 
by a guardian ad litem appointed by the 
court. The court’s confirmation by decree 
| that the compromise is “just and reason- 
j able” shall be valid and binding on the 
j contingent gifts as well as on the charit- 
able gifts and on all parties, the effect 
| being to make the compromise as if it had 
originally been a part of the will.57 


In the Fiduciaries Act of 1949, Section 
945, Pennsylvania has provided for com- 
promises of controversies, as follows: 


“Whenever it shall be proposed to com- 
promise or settle any claim, whether in suit 
or not, by or against a trust, or to com- 
promise or settle any question or dispute 
concerning the validity or construction of 
any will or trust instrument, or the distri- 
bution of all or any part of any trust, or 
any controversy affecting any trust, the 
court, on petition of the trustee or by any 
party in interest setting forth all the facts 
and circumstances, and after such notice as 
the court shall direct, aided if necessary 
by the report of a master, may enter a 
decree or settlement to be made.” 


Effects of 
Compromise Statutes 


| It appears that the actual effects given 
| statutory procedures are widely diver- 
j gent. We are principally concerned here 
not with sui juris and ascertained bene- 
| ficiaries, but with contingent, unborn and 
unascertainable beneficiaries. 


The Massachusetts procedure, which 
makes the agreement a contractual dis- 
position of property rather than a modi- 
fication of the will terms, adds nothing to 
what is possible at common law in that 
state except that it seemingly permits 
the complete extinction of possible con- 
tingent interests, and, of course, the set- 
tlement is given judicial approval and 
becomes a matter of public record. In 
New York a purported contingent inter- 
est may be extinguished if, under an al- 
ternative interpretation, the interest may 
be non-existent. 


In Michigan, a finding by the court 
that the settlement is just and reasonable 
on all interests will bind all parties. 
However, the statute is seemingly in- 
applicable to spendthrift and perhaps 
other types of trusts. 


Under New York and Rhode Island 
law, the statutory settlement procedure 
With respect to testamentary trust pro- 
visions must be carried out prior to entry 
of probate, although the timing of the 
statutory procedure seems immaterial 
in Massachusetts and Michigan. 


In Massachusetts, the trustee must 
join in the compromise for it to be effec- 
tive, as in Michigan and New York, but 
there is an indication in Michigan that 
in a proper case the trustee may be re- 
quired by the court to join in the execu- 
tion of the compromise agreement. 


eee ot 
"Barber v. Westoott (R. I.), 48 A. 844. 


OcToBeR 1953 


These statutes have definite advan- 
tages in clearing up some of the uncer- 
tainties with respect to compromise 
agreements as to testamentary trusts. 


FAMILY SETTLEMENT AGREEMENTS 


The problems involved in determining 
the validity of Family Settlement Agree- 
ments are best exemplified and contrast- 
ed by two decisions of the Illinois Su- 
preme Court. 


The contrast is drawn by the second of 
these, Altemeier v. Harris (Ill. 1948), 81 
N.E. (2d) 22, which cites the first one, 
stating the following excellent resume of 
the law and the dangers involved in such 
agreements: 


“The procedure and Family Settlement 
Agreement in the instant case follows the 
pattern used in Wolf v. Uhlemann, 325 Il. 
165, 156 N.E. 334. The factual and legal 
situation here, however, are entirely differ- 
ent. In the Wolf case the court found that 
the will was so involved and complicated 
and its provisions so uncertain in legal 
meaning that the parties beneficially inter- 
ested in the estate might well doubt what 
their rights were under the will and its am- 
biguity would justify them in seeking to 
have the will construed and that the pro- 
posed Family Settlement Agreement was 
fair to all parties having a pecuniary inter- 
est in the estate and that any unborn issue 
had not been and could not be injured or 
prejudiced by the Agreement. In the in- 
stant case if the trustees or parties bene- 
ficially interested in the trust desire any 
further judicial determination of the mean- 
ing of the provisions of this will or if the 
trustees desire directions as to their duties, 
they may invoke the jurisdiction of the 
appropriate court... 


“It was said in the Wolf case that courts 
of equity favor the settlement of disputes 
among members of a family by agreement 
rather than by resort to law and where 
there is a reasonable and substantial basis 
for the belief or assurance that prolonged 
and expensive litigation will result over the 
proceeds or distribution of an estate and 
that the estate will be materially depleted 
and the family relationship will be torn 
asunder, that then the parties interested 
are warranted in preventing such bona fide 
family controversy by a settlement agree- 
ment. In the instant case there can be no 


reasonable and substantial basis for a be- 
lief in the minds of any of the appellees 
that prolonged and expensive litigation 
will result over the distribution of this 
estate or that the estate will be materially 
depleted thereby or that the family rela- 
tionship of appellees will be disturbed or 
rendered inharmonious.” 


In Redwine v. Clodfelter (N.C. 1946), 
38 S.E. (2d) 203, the court approved the 
settlement modifying the trust on the 
grounds that it was fair for all parties, 
including prospective and contingent 
beneficiaries, avoiding family strife and 
long drawn out litigation, pointing out, 
however: 


“A court of equity will not modify or 
permit the modification of a trust on tech- 
nical objections, merely because its terms 
are objectionable to interested parties or 
their welfare will be served thereby. It 
must be made to appear that some exig- 
ency, contingency, or emergency has arisen 
which makes the action of the court indis- 
pensable to the preservation of the trust 
and the protection of infants.” 


It has been held that even if the par- 
ties entering into a compromise agree- 
ment modifying a testamentary trust are 
mistaken in their belief that a remainder 
following the trust was valid, whereas it 
was remote and void under the Rule 
against Perpetuities, but the agreement 
has been carried out for a number of 
years, the court will uphold the trust, 
as modified by the agreement.58 


Despite the strong language that has 
been used in some cases about lack of 
“power” of the court in certain cases, 
Scott has stated that “there can be no 
doubt that the court may under proper 
circumstances approve a compromise 
agreement in order to protect the inter- 
ests of the beneficiaries. The only ques- 
tion is under what circumstances a com- 
promise agreement will be approved by 
the court and what sort of a compromise 
agreement will be approved.”59 


CONCLUSIONS 


Unless a compromise agreement which 


58In re Disston’s Estate (Pa. 1944), 36 A. (2d) 
457. 


598 Scott on Trusts 1849, Sec. 387.6. 
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alters or terminates a testamentary trust 
clearly involves only fully competent 
beneficiaries, instructions, a declaratory 
judgment, or a construction by a court 
of competent jurisdiction should be 
sought for the full protection of the par- 
ties. Where there exists any doubt what- 
soever as to the effectiveness of such a 
settlement agreement, a court adjudica- 
tion should be sought. If minors, incom- 
petents, unborn or unascertained bene- 
ficiaries are involved, or if the trustee 
refuses to join in the agreement, the par- 
ties should in every case go before a 
proper court. 


If court action is decided upon, the 
attorney should make certain that every 
possible party is represented. Each trus- 
tee and every possible living beneficiary, 
whether his interest is vested or contin- 
gent, should be brought into the action 
by proper service, and every minor or 
incompetent beneficiary should be repre- 
sented by a guardian ad litem having no 
possible conflict of interest with others 
in the action. The interests of unborn or 





unascertained beneficiaries should be 
represented in one of two ways, (1) by 
“virtual representation,” or (2) by a 
court-appointed guardian ad litem. Com- 
plete elimination of the interest of an 
unborn or unascertained contingent bene- 
ficiary without any consideration is to be 
avoided. An adjudication by the court of 
the fairness and reasonableness of the 
compromise on all interests should also 
be sought. 


The proper groundwork of exigency 
or changed circumstances should be laid 
in the pleadings, and if there is any ques- 
tion of lack of jurisdiction because of a 
possible “lack of power,” the court should 
be requested to determine the question 
and find in its decree that jurisdiction 
exists, although in most courts, this jur- 
isdiction will be presumed as against 
collateral attack, but not as against 
direct attack. It is also axiomatic that in 
those states having statutory compromise 
procedures, the procedure should be ex- 
actly followed. 


TAX TRAP OF JOINT TENANCY 


WNING property in joint tenancy 

has three basic tax dangers. Let us 
examine the tax situation of Mr. Jones 
who bought a farm in 1935 for $50,000, 
and see what tax traps he falls into by 
reason of taking title in joint tenancy 
and how he can get out of them. 


Trap 1 — Gift Tax 


When Jones bought his farm, he put 
up all the money; but he took title to the 
farm in the name of himself and his wife 
as joint tenants. Since Mrs. Jones had 
not put up any of the purchase money, 
the result was that by taking title in 
joint tenancy Jones made a gift to his 
wife of one-half of the value of the farm.! 
By failing to file a gift tax return disclos- 
ing the fact that he had made such a gift, 
Jones became liable for yearly interest 
on any gift tax for which he was liable. 


Trap 2 — Estate Tax 


Although Jones made a gift of one-half 
of the farm to his wife when he took title 
to the farm in joint tenancy, the whole 
farm is a part of Jones’ gross estate for 
Federal estate tax purposes.? Further- 
more, the farm will be included in Jones’ 
estate, not at what it cost him, but at 
what it is worth when he dies. 


Trap 3 — Income Tax 


Sometimes the most expensive of all is 
the income tax trap which takes a bite 
out of a widow. Let us suppose that a 
year after Jones dies, his wife decides to 
sell the farm for $160,000. Here, again, 


1Regs. 108, Sec. 86.2; Lilly v. Smith, 96 F. (2d) 
341; Comm. v. Hart, 106 F. (2d) 269; Comm. v. 
Logan, 109 F. (2d) 1014. 

%1.R.C. Sec. 811(e). 
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the tax law as applied to property held in 
joint tenancy is just the reverse of com- 
mon sense. Although the farm had been 
taxed in Mr. Jones’ estate at $150,000, the 
cost basis to Mrs. Jones for income tax 
purposes is the orginal cost? of $50,000. 
This makes a difference of $26,000 in 
Mrs. Jones’ income tax at the capital 
gains tax rate of 26%. 


The same legal rules apply to other 
types of property in joint tenancy, in- 
cluding stocks or bonds* and War Bonds.5 


How You CAN GET OuT oF TAX TRAPS 


In view of these tax dangers of joint 
tenancy, one can understand why a 
writer in the American Bar Association 
Journal’ said that joint tenancy is 
“something to be avoided like the plague.” 
As an example of how to get out of the 
joint tenancy traps, once in them, let us 
again use the illustration of Mr. Jones 
and his farm. Mr. Jones should have his 
lawyer prepare an appropriate set of 
deeds which will transfer the farm to 
Mr. and Mrs. Jones as tenants in com- 
mon. After this simple change in title, 
Mr. Jones and his wife will each still 
own a one-half interest in the farm, but 
the tax results will be much more favor- 
able. 


In the first place, this change will get 
the Joneses out of the estate tax trap. 
Only one-half of the farm is taxable as a 
part of Mr. Jones’ estate. 


In the second place, this change will 


8Carpenter v. Comm., 27 B.T.A. 282; Lang v. 
Comm., 289 U.S. 109. 

4Guzy v. Comm., 8 T.C.M. 681. 

5T. D. Mim. 5202, 1941-2 CB 241. 

®Vol. 27, p. 912. 





get the Joneses out of the income tax 
trap, because one-half of the farm will 
hive a tax cost equal to its increased Ww 
value at the time of Mr. Jones’ death, 0} 
thus giving his wife an income tax sav- [specifi 
ing of $13,000. on th 


But what of the gift tax trap? Mr, _ : 
Jones got into that trap when he bought 14 . 
the farm, and it is virtually impossible a 








to make any change now which will undo fal to 
the transfer of a one-half interest to)" ¥" 
Mrs. Jones. But there is this advantage. | Thi: 
Since Mrs. Jones already owns one-half [hy tw 
of the farm, the change from joint ten- field o 
ancy in common does not result in a new 
taxable gift. é. 
con 
In order to clear the record, however, shor 
Jones should have his lawyer prepare a J suit 
gift tax return covering the gift made a+ _ 
col 


the time the farm was originally pur 
chased in joint tenancy. This return] On 


should be accompanied by an affidavit yates. 

stating that Jones did not know that pur- 
chasing the farm in joint tenancy result- , 
ed in a taxable gift, and that as soon as} ‘8° 
he learned of this he immediately filed a i 
the appropriate gift tax return. ees 
In addition, Mr. Jones should arrange mak 
to pay any gift tax and penalties that just 
may be due on his gift. However, they “e” 
chances are that the amount of the gift se 

to Mrs. Jones was less than the gift tax 
exemption at the time the gift was made, § 74 
and therefore there may be no tax or § Pres 
penalty due. fio the 
As to other property held in joint ten- §°84!"5 
ancy, similar action can be taken to avoid me be 
the worst effects of the tax trap. 28 its 
}betwee 


Another device which is frequently },¢ equ 
useful here is to show that the other | 
joint tenant contributed her own funds 
to the purchase of the jointly-held prop- 
erty. If each joint tenant has contrib- 
uted equally, the tax penalties do not 
apply. This is frequently true, for exam- ]4t the 
ple, in the case of the purchase of War specif, 
Bonds or the placing of money in a joint [pq A: 
bank account. However, it is of vital im- 
portance to set up all the details of joint 
contribution while the details are fresh 
in mind, for in later years it may be im- 
possible to prove who contributed what. 
This lack of proof can be a fatal tax 
handicap.7 
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7See Significant Developments in Federal Taxa- 
tion—Federal Tax Liabilities in Joint Ownership 
of Property (1952 Supp.), distributed by First 
National Bank of Chicago. 
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Gift and Estate Taxes Up 
Vaylor vy. 


Internal revenue collections for the |p. Palm ; 
fiscal year ended June 30, 1953, amount- ior, ~e 
ing to $69,688,000,000 topped the 1952 |N. J. Eq 
collections by 7.2% according to an- Pa 
rouncement by Commissioner AndreW’: /Poland, 
Estate tax receipts rose 4.5% to $785 _ 
million, and gift tax revenue increased pez (in 


29.2% to $107 million. -W. 326 
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SPECIFIC PERFORMANCE OF FIDUCIARIES’ CONTRACTS 





WO schools of thought have devel- 
oped, one of which would grant 
specific performance against fiduciaries 
on the same basis as that upon which 
such relief ‘is usually predicated, while 
the other would withhold the remedy 
where the underlying agreement is harm- 
ful to the interests of the beneficiaries 
on whose behalf the fiduciary was acting. 


This controversy is aptly epitomized 
by two leading modern authorities in the 
feld of trusts. Professor Scott states: 


“If a trustee has a power of sale and the 
contract when made was a proper one, it 
should be immaterial that at the time of 
suit for specific performance circumstances 
have changed and the land is worth more.” 
Scott on Trusts (1939 Edition) § 272. 


On the other hand, Professor Bogert 
states : 


“The party to whom the trustee has con- 
tracted to sell the trust property may be 
given specific performance of the contract 
if his remedy at law is inadequate, the con- 
tract was a proper one for the trustee to 
make, and its enforcement will do no in- 
justice to the cestuis; but if any of these 
elements is lacking, the court is apt to 
exercise its discretion and refuse the de- 
cree.” Bogert, Trusts and Trustees (1946) 


§ 746. 


Present day uncertainty with regard 
to the specific enforcement of contracts 
fagainst fiduciaries, where such enforce- 
}ment will be injurious to the beneficiaries, 
has its doctrinal roots in a disagreement 
}between two early authorities on the law 
}of equity. Lord Justice Fry, the leading 

English authority on the remedy, takes 
the position that in determining whether 
ecific performance is foreclosed by un- 
due hardship the court of equity may 
look only to the circumstances prevalent 
at the inception of the contract. Fry, 
Specific Performance of Contracts (6th 
Ed. A21) §§ 417, 418. Whereas Judge 
Story’s view is that supervening circum- 
stances may well be relevant. Story, 
Equity Jurisprudence §§ 750, 776. 


It is well established that contracts 
which, if carried into effect, would con- 
titute a breach of trust by the fiduciary, 
vill never be specifically enforced.! The 
nfluence of the views of Fry and Story 
ies in the fact that the rule denying 


_. 





_ Waters v. Ritchie, 3 App. D.C. 379 (1894); 
rowley ». Hicks, 40 N.W. 151 (Wis. 1888); 
sneesby v. Thorne, 7 De G., M. & G. 399 (Eng. 
ch. 1855); Berrien v. Thomas, 65 Ga. 61 (1880); 
aylor v. Phillips, 95 S.E. 284 (Ga. 1918); King 
'p: Palm Beach Bank & Trust Co., 92 Fla. 414, 109 
+P. 580 (1928); Repetto v. Baylor, 61 N. J. Ea. 
(501, 48 Atl. 774 (1901): Durkin v. Connelly, 84 
N. J. Eq. 66, 92 Atl. 906 (1915); Seitz v. Engert, 
36 P. (2d) 1242 (Cal. App. 1936); Altman v. 
Prnitaker, 196 S.E. 717 (Ga. 1938): Moeller v. 
Poland, 80 Ohio St. 418, 90 N.E. 100 (1909); 
fiimore Mfg. Co. v. Schultz, 205 N.Y.S. 170 (A.D. 
st Dept. 1924); Bergengren v. Aldrich, 29 N.E. 
57 (Mass. 1885); Boehmer v. Wellensiek, 186 
-W. 326 (Neb. 1922). 
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specific performance where the effect 
would be to require a trustee to act in 
breach of trust can serve as the ration- 
alization in most instances for refusal to 
grant the relief due to conditions existing 
at inception. This is never the case, how- 
ever, as to a refusal due to supervening 
causes because the trustee who acted rea- 
sonably upon entering into an agreement 
cannot be held responsible for later un- 
foreseeable occurrences. 


Paradoxically, the origin of the theory 
that the contract of a fiduciary, though 
not a breach of trust, should not be 
specifically enforced if this remedy would 
work undue hardship on the beneficiaries 
is a case in which the trustee actually 
was found to have breached his fiduciary 
duty in entering into the agreement. In 
Mortlock v. Buller, 10 Vesey 292 (Eng. 
Ch. 1804), specific performance of a trus- 
tee’s contract for the sale of real estate 
was denied on the ground that the trus- 
tee had acted in breach of trust in enter- 
ing into the agreement without first 
determining beyond any doubt that the 
price was a reasonable one. 


Another leading case in support of this 
view is Jones v. Holladay, 2 App. D.C. 
279 (1894), in which a trustee contracted 
to sell realty which he subsequently dis- 
covered was worth more than the agreed 
purchase price. In refusing specific per- 
formance, the court said: 


“It is questionable if a court of equity 
ought ever to decree specific performance 
of a contract of sale made by a trustee of 
this kind . . . However this may be, it will 
never be decreed where the purchase price 
is not clearly shown to be equal to, or 
greater than, the value of the property. He 
who contracts with a trustee must do so at 
this risk.” 


The decision supports the proposition 
that equity need not grant specific per- 
formance unless the contract is demon- 
strated to be beneficial to the beneficiaries 
at the time for performance.” 


2Pomeroy also states that the court may decline 
to grant specific performance in absence of a 
breach of trust. Pomeroy, Specific Enforcement of 
Contracts, (3rd Ed. 1926) § 180. Numerous decis- 
ions lend further support to the view that specific 
enforcement should not be granted against a fidu- 
ciary where it appears that execution of the agree- 
ment will impose hardships upon the trustees or 
beneficiaries: 

Wedgwood v. Adams, 6 Beav. 600 (Eng. Ch. 
1843) (trustee contracted to sell and to personally 
discharge all incumbrances; at the time for per- 
formance it appeared that the incumbrances far 
exceeded the purchase price); Clark v. Provident 
Trust Co., 198 Atl. 36, 329 Pa. 42 (1938) (broker 
in contracting with a fiduciary must be aware 
that his right to commission may be defeated by 
the fiduciary’s exercise of his duty to reject pur- 
chaser in favor of a better offer); Moeller v. Po- 
land, 80 Ohio St. 418, 89 N.E. 100 (1909); (while 
a breach of trust case, court emphasized loss to 
beneficiaries rather than breach, and its reasoning 
would be equally applicable where contract pro- 
vident when made becomes grossly improvident 
before execution.) 

In several cases, the court has apparently gone 
to extremes to establish a breach of trust in order 
to protect the interests of the cestuis. See e.g., 
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CONTRARY VIEW 


On the other hand, numerous decisions 
can be found granting specific perform- 
ance against a fiduciary despite his con- 
tention that enforcement of the contract 
will inflict undue hardship on his benefici- 
aries. In Goodwin v. Fielding, 4 De G., M. 
& G. 90 (Eng. Ch. 1853), an executrix 
entered into a contract to dispose of as- 
sets of the estate and subsequently re- 
ceived an offer almost twice as large, 
which she accepted in disregard of her 
first undertaking. The second agreement 
contained a promise to indemnify the 
executrix for any damages arising as a 
result of her repudiation of her former 
eontract. The court granted the original 
purchaser specific performance, brushing 
aside the executrix’ assertions of hard- 
ship to the beneficiaries with the observa- 
tion that the agreement was fair and rea- 
sonable when made. 


In Shannon v. Freeman, 109 S.E. 406 
(S. C. 1921), the court reviewed evidence 
of reputable real estate men that the 
price offered was not inadequate and re- 
marked that “the question of adequacy 
of price must be considered as of the 
date of contracting and subsequent en- 
hancement in value can not justify re- 
fusal of specific enforcement.” 


The principle stated by Professor 
Bogert and enunciated in several of the 
cases discussed herein is based on the 
laudable desire to shield beneficiaries 
from the harsh consequences of improvi- 





King v. Palm Beach Bank & Trust Co., 109 So. 
580, 92 Fla. 414 (1928); Seitz v .Engert, 56 P. (2d) 
1242 (Cal. App. 1936). 


Where a trustee breaks a contract to sell trust 
property in order to take advantage of a higher 
offer, any damages recoverable against him for 
breach of the first contract may be charged to the 
estate to the extent of the advantage gained by 
accepting the second offer. Chauvenet v. Merchants’ 
Natl. Bk., 43 F. Supp. 907 (S. D. Me. 1942). 

Cases disregarding supervening or other hard- 
ship and granting specific performance where the 
trustee’s conduct did not amount to a breach of 
trust include: Bologna v. Weiner, 9 N.Y.S. (2d) 
610 (S. Ct. N. Y. Co. 1938); Saunders v. Schmael- 
zle, 49 Cal. 59 (1874); Chicago Title & Trust Co. 
v. Ill. Merchants’ Trust Co., 160 N.E. 597 (IIL. 
1928); Newcomb v. Ketteltas, 19 Barb. 608 (N. Y. 
1855). See also, Greason v. Ketteltas, 17 N.Y. 491 
(1858); Gvokas v. Bishara, 57 N.Y.S. (2d) 588 
(S. Ct. Broome Co. 1945). 
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dent transactions entered into by their 
representatives. However, since the early 
decision of Mortlock v. Buller, the 
trust and related fiduciary relationships 
have become familiar instruments of 
business enterprise. The trust device is 
no longer relegated to the protection of 
widows, orphans, minors and incompe- 
tents. It has become another common 
variety of business organization pene- 
trating every field of commercial activ- 
ity. In light of this development, judicial 
solicitude for the well-being of bene- 
ficiaries may well be misplaced when it 





is in derogation of the obligation of con- 
tract. 

Judicial discretion as to the propriety 
of equitable relief would not be unwar- 
rantably circumscribed by a recognition 
that fiduciaries should not be relieved of 
performance of their contracts, reason- 
able when made, by the intervention of 
circumstances rendering such transac- 
tions less profitable for the beneficiaries. 
Furthermore, the hardship requisite to 
denial of equitable relief should consist 
of something more than a mere disparity 
between quid and quo. 





INTERESTED PARTIES AS WITNESSES TO WILLS 


A common law, where a legatee or de- 
visee in a will became a subscrib- 
ing witness to it, and the will could not 
be probated without his testimony, the 
will was void.! To remedy this situation, 
statutes were passed which deprived the 
witness of his interest as a legatee or 
devisee and thereby made him a com- 
petent witness.? Since the basis for the 
rule appears to rest in the interest of 
the witness and, hence, the possibility 
of fraud, several types of interest can 
be considered. 


In no American jurisdiction does it 
appear that the executor named in the 
will can be disqualified from acting as 
a witness to the will. Some jurisdictions 
have express statutes in point.? Others 
reach the same result by judicial de- 
cision.* One jurisdiction, however, takes 
the position that as a matter of profes- 
sional ethics a lawyer should not be a 
subscribing witness where he is named 
as executor of the will.5 


The same rule exists with respect to 
creditors. Some jurisdictions expressly 
recognize creditors to be qualified sub- 
scribing witnesses. A substantial group 
of jurisdictions specifically provide that 
the fact that property may be charged 
by will for the payment of any debt, does 
not disqualify the particular creditor 
from acting as a witness to the will, nor 
does it void his claim. 


References to statutes are to the compilations 
“as amended.” 


1Matter of Dwyer, 192 App. Div. 72 (N.Y.); ef. 
Hudson v. Flood, 94 Atl. 760. 


225 George II, Ch. 6. 

8Ky. Sec. 394.200; Mo. Sec. 555; N. C. Sec. 31-9; 
R.I. Ch. 566, Sec. 34; Va. Sec. 64-54; W. Va. Sec. 
4051. 

‘Eg. Fontaine v. Fontaine, 169 Ark. 1077, 277 
S.W. 867; In re Haupt’s Estate, 200 Cal. 147, 252 
Pac. 596; Wischart v. Applegate, 172 Ind. 313, 88 
N.E. 501; Davenport v. Davenport, 116 La. 1009, 
41 So. 240; In re William’s Will, 50 Mont. 142, 145 
Pac. 957; Hayden v. Hayden, 107 Neb. 806, 186 
N.W. 972; In re Greene’s Estate, 104 N.Y.S. (2d) 
954. 

5Protheroe v. Davies, 149 Kan. 720, 89 P. (2d) 
890. 

*Colo. Ch. 176, Sec. 43; Del. Sec. 3706; D. of C. 
Sec. 19-106; Ky. Sec. 394.200; Miss. Sec. 662 (but 
any provision in the will concerning the debt is 
void). 
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BENEFICIARIES AS WITNESSES 


Of the forty-eight states, the District 
of Columbia and Hawaii, forty-four have 
statutes bearing upon the question of 
the effect of a legatee or devisee acting 
as subscribing witness to the will. Most 
of these provide that such legatee or 
devisee shall automatically have voided 
the provision made for him unless the 
required statutory number of competent 
witnesses shall otherwise exist. Of these 
jurisdictions, most preserve to the sub- 
scribing witness that portion of his 
devise or bequest which is not in excess 
of the share which he would have been 
entitled to receive in the event of the 
intestacy of the decedent. Two of these 
jurisdictions do not make express pro- 
vision for the preservation of the in- 
testate share.® Another group of juris- 
dictions phrases the rule in a slightly 
different way, providing that the bequest 
or devise to the subscribing witness shall 
be void if the will cannot otherwise be 
established.1° These statutes preserve 
that portion of the devise or bequest 
which is not in excess of the intestate 
share. 


Many other variations exist, mostly 
bearing upon the competency of a sub- 
scribing witness who is named in the 
will as a legatee or devisee. Thus, in 
some jurisdictions neither an heir nor a 
devisee or legatee is permitted to be a 


Ill. Ch. 8, Sec. 196; Mich. Sec. 702.8; Minn. Sec. 
525.181; Mo. Sec. 558; Mont. Sec. 91-113, Neb. Sec. 
30-207; Nev. Sec. 9908; N. H. Ch. 350, Sec. 3; N. J. 
3A:3-6; N. D. Sec. 56-0421; Okla. Title 84, Sec. 
148; Ore. Sec. 18-203; R. I. Ch. 566, Sec. 32; S. D. 
Sec. 56.0233; Utah Title 74-1-12; Vt. Sec. 2828; Va. 
Sec. 64-53; Wash. Sec. 1408; W. Va. Sec. 4050; Wis. 
Sec. 238.08. 

8Ark. Sec. 60-402 and Laws 1949 Act. 140, Sec. 
18; Calif. Propate Code, Sec. 51; Colo. Ch. 176, Sec. 
42; Fla. Sec. 731.07(5); Hawaii Sec. 12175; Ill. Ch. 
3, Sec. 195; Ia. Sec. 633.9; Kans. Sec. 59-604; Mich. 
Sec. 702.7 and 702.8; Minn. Sec. 525.184; Mo. 
Secs. 555, 556 and 557; Mont. Secs. 91-113 and 
114; Neb. Secs. 30-207 and 208; N. Y. Decedent 
Estate Law, Sec. 27; N. D. Secs. 56-0421 and 0422; 
Okla. Title 84, Secs. 143 and 144; Ore. Secs. 18-203 
and 204; S. D. Secs. 56.0233 and 56.0234; Tenn. 
Sec. 8098.3; Utah, Title 74-1-12 and 13; Wash. Sec. 
1408; Wis. Secs. 238.08 and 238.09; Wyo. Sec. 6-304. 

®*Nev. Sec. 9908; N. H. Ch. 350, Sec. 3. 

1oAriz. Sec. 41-110; Ind. Sec. 7-410; Miss. Sec. 
661; Ohio, Sec. 10504-19; Tex. Art. 8296; W. Va. 
Sec. 4049. 


subscribing witness.11 In others, an heir 
is treated as competent and does not 
lose his share, but other legatees or de- 
visees do forfeit the provisions made for 
them.1!2 In two states it is required that 
a will must have three witnesses not 
beneficially interested under the will, 
thus making interested witnesses incom. 
petent.13 


In another group, the competency of 
the witness is preserved at the expense 
of providing that the mere attesting of 
the will voids any provision made in the 
will for the witness,!4 one case pointing 
up the fact that such is the result even 
though the witness may be a purely 
superfluous witness.!5 Two states having 
statutes of this type do, however, pre- 
serve for the beneficiary that part of the 
provision made for him which is not in 
excess of his intestate share, if any. 


LIMITING THE RULE 


Any rule voiding the share of a wit- 
ness to a will or even making the wit- 
ness incompetent, inevitably has harsh 
results. Necessarily, various saving de- 
vices of one sort or another have been 


utilized. Reference has already been made | 


to the preservation of that portion of the 
gift which does not exceed the intestate 
share of the witness. One statute!7 pro- 
vides that, if the testimony of a witness 
is corroborated by one or more disinter- 
ested and credible persons, then the be- 


quest or devise to the witness is not | 
void. Other statutes provide that, if the | 
witness should die before the testator, | 


he will be regarded as a legal witness.'’ 


Use of a superfluous witness in rebuttal 


will not void a devise or bequest made to | 


him!® and where a statute permits the 
testimony of a witness to a will to be 
dispensed with because the witness is 
outside the state, as in the case of Sec- 
tion 142 of the New York Surrogate’s 
Court Act, the witness is not necessary 


and, hence, a bequest to him not void.”° 
The rule has also been limited by de- | 


cisions concluding that a _ subscribing 


witness to a codicil is not precluded from | 
taking under the main will, and vice | 


versa.21 
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The question remains to what extent | 
(Continued on page 804) 


La. Civil Code Art. 1591; N. M. Sec. 32-1065. 

12Conn. Sec. 6952; Vt. Sec. 2828. 

18Me. Ch. 155, Sec. 1 and Laws 1951, Ch. 375; 
Mass. Ch. 191, Sec. 2. 

“4D, of C. Sec. 19-104 and 105; Ga. Sec. 113-804; | 
N. J. 3A:3-6; N. C. Sec. 31-10; R. I. Ch. 566, See: | 
31. 

SPatanska v. Kuzina, 102 N. J. Eq. 408, 141 Atl. | 
88, aff’d. 145 Atl. 921. 

16Ky. Sec. 394.210; S. C. Sec. 8919. 

7Ariz. Sec. 41-110. 

18Mo. Sec. 561; R. I. Ch. 566, Sec. 33. 

1°W. Va. Sec. 4049. 

2Matter of Walters, 285 N.Y. 155, Remittitut 
Amended 285 N.Y. 412. 


"Tolman v. Reeve, 393 Il. 272; 65 N.E. (2d) 816: 
In re Smith’s Estate, 253 App. Div. 731, 
N.Y.S. 919. 
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Deviation 
(Continued from page 726) 


Similarly, if an emergency or other 

\changed circumstance has arisen which 
iwas not known or anticipated by the 
creator of the trust, the court has the 
power to authorize a premature termina- 
tion contrary to its express terms when 
a proper case is presented.®* Protracted 
litigation which threatened to dissipate 
a testamentary trust has been found to 
be an unanticipated circumstance to 
justify a termination contrary to its ex- 
pressed terms.®® Of course, all changes 
ture termination. One court! recently 
has found that the alleged changed 
conditions were mere “considerations of 
convenience” to the beneficiary. 


Partial Termination 


The principles applicable to a com- 
plete termination of a trust are likewise 
considered when a request is made for 
a partial termination of a trust.!®! In 
authorizing a partial distribution of 
principal, the Illinois court has stated 
the power exists to order a distribution 
to some beneficiaries and to continue 
the trust for those who are not presently 
entitled to their shares.'°? 


Partial termination is refused if it 
j would defeat a material purpose of the 
J trust!®? or if some of the beneficiaries 
1 do not consent.!°4 
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Extension of Termination Date 


If trust purposes have not been fully 
accomplished within the designated pe- 
riod, the court will order a continuance 


“Harter Holding Co. v. Perkins, 69 Ohio App. 
203, 48 N. E. 2d 365 (1942). Scott, The Law of 
Trusts, Vol. 3, Sec. 336; Bogert, The Law of Trusts 
| and Trustees; Vol. 4, Sec. 1002; see La. Rev. Stat. 
(1950 West) Sec. 9:2175. 


“Redwine v. Clodfelter, 226 N. C. 366, 38 S. E. 
2d 203 (1946). 


1°Moaley v. Title Ins. & Trust Co., 27 Cal. 2d 

4 457, 165 Pac. 2d 15 (1946), 163 A. L. R. 888; 84 

Calif. Law Rev. 453 (1946); 15 Fordham Law 
Rev. 308 (1946). 


1Scott, The Law of Trusts, Vol. 3, Secs. 337.8 
and 340.2. Ames v. Hall, 318 Mass. 33, 46 N. E. 
2d 408 (1948). 


102Wayman v. Follansbee, 253 Ill. 602, 98 N. E. 
21 (1912); also Cleveland Trust Co. v. Mansfield 
(Ohio, Common Pleas 1945), 71 N. E. 2d 287. 


| Scott, The Law of Trusts, Vol. 3, Sec. 387.8, 
| Note 4; Taylor v. Albree, 309 Mass. 248, 34 N. E. 


— (1941); 128 A. L. R. 1485; 45 A. L. R. 
| 145. 


1*Seott, The Law of Trusts, Vol. 3, Sec. 340.2, 
Note 2;:Springfield Safe Deposit & Trust Co. v. 
Friele, 804 Mass. 224, 23 N. E. 2d 188 .(1989). A 
different result was reached in subsequent litiga- 
)| tion wherein the trust: income had increased and 

the beneficiaries were in agreement; Springfield 

Safe Deposit & Trust Co. v. Stoop, 326 Mass. 363, 

95 N. E. 2d 161 (1950). 


OctoBer 1953 


of the trust.’ This is true if delay has 
been caused by the inaction of the trus- 
tee or the hostility of persons who would 
receive the trust corpus upon a failure 
of the trust purpose.'°° 


World War II prevented strict com- 
pliance with the distributive provisions 
of both charitable and private trusts. 
Deviation has been permitted to prevent 
the failure of a trust whose purpose was 
to erect a convalescent home, which was 
not done in the prescribed time due to 
litigation and war time restrictions and 
increased costs.1°* 


In a case’®8 involving a private trust, 
provision was made to finance a grand- 
son’s collegiate and professional educa- 
tion if completed by December 31, 1945. 
The boy entered military service from 
which he was not discharged until 1946. 
Upon his request to extend the date 
when his rights in the trust would term- 
inate, the court granted additional time. 
In another case!®® the court approved 
the trustee’s action in withholding a dis- 
tribution of principal on a specified 
date due to war conditions preventing 
payment to the beneficiary who was 
then in Italy. 


In conclusion, I would like to quote 
the following pertinent observation made 
by Honorable Julius H. Miner, Judge of 
the Circuit Court of Cook County, IlIli- 
nois: 


“Human beings are not endowed 
by nature with prophetic power to 
forecast developments with any de- 
gree of certainty. If trustors recog- 
nized this simple truth they would 
omit from trust instruments compli- 
cated mandate(s) and limitations 
which later necessitate judicial re- 
formation.11° 


This admonition applies with equal 
force to lawyers. Being cognizant of the 
difficulties to be overcome in obtaining 
such judicial reformation, attorneys are 
in a position to detect and advise against 
the use of trust provisions that may 
hinder future trust administration. 


105$cott, The Law of Trusts, Vol. 3, Sec. 334, 
Note 4; Breen v. Breen, 411 Ill. 206, 103 N. E. 
2d 625 (1952). 


106District Landowners’ Trust v. Doherty, 94 
Colo. 385, 30 Pac. 2d 319 (1934); Carlstrom v. 
Frackelton, 263 Ill. App. 250, 173 N. E. 158 (1931). 


107Rubel v. Friend, 344 Ill. App. 450, 101 N. E. 
2d 445 (1951). And see Bradway v. Shattuck, .325 
Mass. 168, 89 N. E. 2d 753 (1950); Townsend v. 
Schalkenbach, 33 Wash. 2d 224, 205 Pac. 2d 345 
(1949). 


108Donnelly v. National Bank of Washington, 
27 Wash. 2d 622, 179 Pac. 2d 333 (1947), 28 
Wash. Law Rev. 76 (1948). 


10°F vans v. Grossi, 324 Mich. 297, 87 N. W. 2d 
111 (1949). 


11038 Ill. Law Rev. 233 (1944). 
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State Legislation affecting Trusts and Estates 


ALABAMA 


Act 112: Raises from $50,000 to $100,- 
000 limit of individual trust’s partici- 
pation in common trust fund maintained 
by trust institution. 


CALIFORNIA 


Ch. 1179: Places limit of six months 
from date of late filing of affidavit of 
notice to creditors, within which claims 
may be filed. 


Ch. 1215: Extends allowance out of 
estate to widowers and adult children 
judicially declared incompetent. 


Ch. 1239: Provides that mortgage 
granted by personal representative shall 
be subject only to incumbrances at date 
of sale of property and such others as 
court may approve. 


Ch. 1758: Provides for disposition of 
approved claims where claimant cannot 
be found. 


CONNECTICUT 


Act 6: Extends application of section 
dealing with proceeding for sale or 
mortgage of real estate, to cases where 
estate is solvent but there are no assets 
other than real estate specifically de- 
vised or forbidden to be sold, from which 
debts, taxes and administration expenses 
may be paid. 


Act 36: Amends section dispensing 
with administration of certain small es- 
tates to include deposits in savings and 
loan associations. 


Act 138: Raises limit of estates that 
may be administered by Commissioner 
of Welfare to $1,000. 


S.B. 212: Makes Veterans Administra- 
tion certificate as to incompetency prima 
facie evidence of necessity for appoint- 
ment of conservator. 


Act 55: Provides that in filing inheri- 
tance tax inventory, transfers involving 
insurance or annuity contract may be re- 
ported in summary instead of full con- 
tracts. 


Act 240: Repeals tax on intangible 
personal property, in limited instances 
in which tax was applied, and repeals 
Ch. 103 of general statutes requiring 


*Enacted in 1953. Some legislation previously re- 
ported in Trusts AND ESTATES is omitted. See 
Apr., p. 290; May, p. 371;. June, p. 471; July, p. 
541, Aug., p. 604. 
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New York; Committee Chairman 


filing by executor or administrator of 
affidavit as to payment of property taxes. 


Act 241: Requires probate court to 
file with Tax Commissioner list of con- 
tents of decedent’s safe deposit box, to- 
gether with certified copy of will. 


Act 252: Provides for issuance by Tax 
Commissioner of certificate of release 
of succession tax lien upon real property 
owned jointly by decedent and another, 
such certificate to constitute conclusive 
proof to probate court that real property 
has been released from succession tax 
lien. 


Act 293: Provides that trustee may be 
appointed for estate of missing service- 
man when he is reported missing, missing 
in action, interned or captured. 


Act 442: Provides that existing trust 
instrument may validly be incorporated 
by reference in will. Trust must have 
been signed and acknowledged by testa- 
tor before at least two witnesses, and 
must be identified in will by reference 
to parties executing trust and date of 
execution; no gift in will whether out- 
right or in trust, to or for benefit of 
spouse of testator, shall be invalid on 
grounds that amount of gift is required 
to be computed according to allowable 
marital deduction under Federal estate 
tax law, or by reference to settlement, 
or values determined, in proceedings for 
assessment of Federal estate tax. 


S.B. 90: Extends prudent investor rule 
to guardians and conservators as well 
as trustees. 


S. B. 91: Permits bank or trust com- 
pany acting as agent for individual trus- 
tees (as well as when trustee in own 
right) to hold stock in name of nominee. 


H.B. 425: Extends power to release or 
assign mortgage to conservators and 
guardians of non-residents, as well as 
to personal representative or trustee of 
non-resident decedents. 


H.B. 1118: Amends statute governing 
garnishment of trust income: extends 
application to non-resident beneficiaries 
upon proper notice. 


DELAWARE 


H.B. 429: Requires state banking au- 
thorities to withhold approval of merger 
resulting in a bank without trust powers, 
until satisfied that adequate provision 
has been made for successor fiduciaries. 


ILLINOIS 


S.B. 49: Provides that proceeds of par. 
tition sale of property in which minor 
has interest may be paid, in appropriate 
cases, to persons and in amounts and 
manner provided in applicable sections 
of the Probate Act relating to small 
estates. * 


S.B. 50: Provides that when personal 
estate of incompetent or minor does’ not 
exceed $1,000 (formerly $500) no con- 
servator or guardian need be appointed. 


S.B. 75: Increases county population 
requirements for a Probate Court as mat- 
ter of right from 85,000 to 125,000; in 
counties of 70,000 or more, but less than 


125,000, county board may vote to estab- | 


lish or continue Probate Court in that 
county; county board must vote to con- 
tinue Court prior to January 1, 1954. 


S.B. 76: Provides that affidavit con- 
cerning heirship may be subscribed and 


sworn to before any judge of any court | 


of record in the United States, or any 


of its territories or possessions, or be- | 


fore any United States Consul, vice-con- 
sul, consular agent, secretary or lega- 
tion, or commissioned officer in active 
service of United States. 


S.B. 80: Provides that provisions of 
paragraph 8 of Section 50 of Civil Prac- 
tice Act, (regarding right of person 
served by publication to have decree va- 
cated, amended or altered) shall not 


apply, in addition to Sections 224 and | 


225 of the Probate Act, to Sections 270 
and 271 relating to proceedings for sale 
or mortgage of real estate by non-resi- 
dent executors, administrators, guard- 
ians and conservators. 


S.B. 118: Amends Inheritance Tax 
Act Section which exempts first $20,000 
of any gift, legacy, etc., to include de- 
scendants of any person to whom de- 
cedent for not less than ten years prior 
to death stood in acknowledged relation 
of parent. 


S.B. 126 & 127: Permit creation of 
estate in real or personal property with 
right of survivorship, notwithstanding 
fact that grantor is also named as 
grantee in instrument of conveyance. 


S.B. 128: Provides that where will 
creates trust, notice of hearing to admit 
will to probate shall be given to trustee 
and it shall not be necessary to notify 
any beneficiaries of trust who are not 
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heirs of testator (heirs are required to 
be notified by other portions of section). 


S.B. 182: Changes law _ respecting 
rights of inheritance by and through 


jadopted child. 


S.B. 158: Amends Inheritance Tax Act 


iby increasing from 2% to 4% amount of 


taxes which County Treasurer may re- 
tain and pay into the County Treasury. 


S.B. 176: Limits time within which 
action may be commenced because of 
breach of condition subsequent or by 
reason of termination of estate upon 
limitation or of estate upon conditional 
limitation. 


S.B. 220: Provides that whenever 
money has been given or bequeathed to 
Board of Managers of any municipal 
cemetery for maintaining any lot, muni- 
tipal authorities may appoint any cor- 
poration authorized to do trust business 
as trustee of said money or property in 
place of treasurer of Board of Mana- 
gers. 


S.B. 267: Provides that admission of 
will to probate where proper notice was 
sent to all known heirs of decedent but 
where other interested parties who were 
entitled to notice were not named in 
petition or were not notified in accordance 
with law is legalized to the same extent 
as if they had been so named and as if 


ithey had been properly notified. 


S.B. 315: Adds shares of State char- 


|tered savings and loan associations and 
Wfederal savings and loan associations to 
| ategories of assets which may be held 
jin joint names of two or more persons 


or their survivors. 


S.B. 420: Makes Chicago Regional 
Port District revenue bonds proper in- 
vestments for fiduciaries; also provides 
that Port District may execute and de- 


jliver trust agreement in connection with 


any issue of revenue bonds. 


S.B. 520: Provides that for purpose 
of determining property rights of any 
person under any written instrument 
executed after January 1, 1954, adopted 
child is deemed natural child unless 
‘ontrary intent appears by the terms 
thereof. (Companion Bill to S.B. 132.) 


S.B. 558: Makes Illinois State Toll 
Highway Commission revenue bonds 
proper investments for executors, ad- 
Ministrators, guardians. trustees and 
other fiduciaries; provides that Com- 
mission may enter into trust agreements 


{ 
}'0 secure payment of bonds. 


H.B. 7: Amends Section 12 of Probate 
Act relating to inheritance by illegiti- 


(Mate child to include any person from 


whom its mother might have inherited, 
f living; changes gender from mascu- 
me to neutral. 
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H.B. 48: Revises period of rule against 
accumulations to lives in being and 21 
years beyond (formerly alternative). 


H.B. 401 and 402: Abolish Rule in 
Shelley’s Case (applies only to wills 
of decedents dying after July 15, 1953 
and to deeds, agreements and other 
written instruments executed and de- 
livered after that date. 


H.B. 447: Authorizes Director of In- 
surance to issue temporary agent’s li- 
cense or insurance broker’s license, or 
both, without requiring applicant to pass 
examination, to executor or administrator 
of estate of deceased person or to sur- 
viving member or members of partner- 
ship to whom license had been issued. 


H.B. 594: Authorizes delivery or 
transfer of intangible personal property 
of non-resident decedent without necessi- 
ty of obtaining tax consent from State 
Treasurer and Attorney General pro- 
vided domicile of non-resident decedent 
was in state which is on reciprocal tax 
basis with Illinois. 


H.B. 732, 733, 734 and 844: Make 
Illinois reciprocal state in so far as for- 
eign banks and trust companies acting 
in fiduciary capacity in Illinois are con- 
cerned. 


H.B. 742: Makes Illinois Armory 
Board revenue bonds legal investments 
for fiduciaries. 


H.B. 864: Provides that no costs shall 
be taxed or charged by any public offi- 
cer in proceeding for appointment of con- 
servator when primary purpose of ap- 
pointment is any of following: (a) ex- 
penditure of public assistance awarded 
to ward; (b) collection, disposition or 
administration of moneys awarded to 
ward by Veterans Administration or by 
any state or territory as a veteran’s 
benefit; or (c) in management of per- 
sonal estate of patient in state mental 
hospital when personal estate does not 
exceed $1,000. Department of Public 
Welfare may, with approval of court, 
designate one of its employees to serve 
as conservator in latter cases, without 
compensation. 


KANSAS 


H.B. 463: Permits certified copies of 
probate proceedings or documents of 
record of probate court in one county 
to be filed in probate court in another 
county without being recorded in probate 
court of such other county. 


H.B. 514: Includes house trailer occu- 
pied by decedent and his family as wholly 
exempt from distribution and debts. 


S.B. 190: Gives Kansas courts ex- 
clusive jurisdiction (except for appeals 
to federal courts) to determine devolu- 
tion of property by will or by descent of 
all persons who are residents of Kansas 


at time of death as to real property lo- 
cated in Kansas and tangible and in- 
tangible personal property wherever lo- 
cated; authorizes director of revenue to 
commence administration proceedings in 
certain cases where heirs at law or others 
entitled to commence proceedings fail to 
do so. 


MASSACHUSETTS 


Ch. 97: Provides that minor who has 
attained age of fifteen years is compe- 
tent to contract for life or endowment 
insurance upon his wife, children, father, 
mother, brother, sister or grandparent 
of such minor, and to exercise and enjoy 
every right, privilege and benefit pro- 
vided by any life or endowment insur- 
ance contract on life of such minor, 
subject to foregoing limitations or to 
designation of beneficiary. 


Ch. 333: Provides that administration 
shall not be granted to public administra- 
tor until after expiration of ten days 
from date of death. 


MICHIGAN 


Act 184: Amends statute permitting 
testator to select Michigan law to govern 
his personal property, by eliminating 
phrase “physically situated within the 
State of Michigan.” 


MINNESOTA 
Ch. 23: Increases from $200 to $500 
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amount of personal property of estate 
which may be paid to minor’s parents or 
custodian or deposited in savings ac- 
count. 


Ch. 358: Permits corporate fiduciaries 
in coterminous states to act as fiduciaries 
for Minnesota residents if similar privi- 
lege is granted in such state to Minne- 
sota trust institutions. 


Ch. 424: Exempts pension and other 
employee trusts from rule against ac- 
cumulation of income. 


Ch, 457: Permits court to authorize 
sale or exchange of ward’s undivided 
interest in inherited real estate or pur- 
chase of other heirs’ interest therein. 


Ch. 476: Amends provisions relating 
to appeals from probate court. 


MISSOURI 


H.B. 111: Changes fee of appraiser 
of decedent’s estate from $5.00 a day to 
“reasonable fee.” 


H.B. 332: Increases from $100 to $750 
size of estates for which Probate Court 
may refuse to grant letters of administra- 
tion. 


H.B. 333: Provides that if minor is 
entitled to distributive share as legatee 
or heir at law not exceeding aggregate 
sum of $500 (formerly $100) court may 
order executor, administrator, special 
commissioner or sheriff to pay over to 
natural guardian of minor or such per- 
son as court may appoint. 


H.B. 334: Provides that administrator 
or executor may waive presentation to 
probate court of any demand of $50 
or less against decedent’s estate. 


MONTANA 


Ch. 40: Reduces time for presentation 
of creditors’ claims to executor or admin- 
istrator of estate which exceeds $10,000 
in value, from ten to four months after 
first publication of notice, thus making 
period uniform as to all sizes of estates. 


Ch. 56: Amends proof-of-foreign-wills 
statute to require that primary probate 


of will of testator, who at time of death 
was Montana resident and left estate 
therein, must be had in county of resi- 
dence in Montana, and may not be ad- 
mitted as foreign will. 


Ch. 62: Removes requirement of stock 
transfer waiver in case of transfers of 
securities of nonresident decedents dying 
on or after January 30, 1945, if securi- 
ties were exempt from Montana inheri- 
tance tax on basis of reciprocity. 


NEVADA 


Ch. 304: Eliminates necessity of pro- 
duction of vouchers in certain cases on 
accounting by executor or administrator; 
amends section on allowance of claims. 

Ch. 332: Revises statute governing 
rights of inheritance by adopted chil- 
dren. 


NEW HAMPSHIRE 


Ch. 185: Permits judge to grant guar- 
dian or conservator license to sell per- 
sonal property after six months from 
filing inventory, for good cause shown. 


NEW MEXxIco 


Ch. 55: Provides procedure for deter- 
mining heirship to real property of per- 
son dead more than six years without 
administration of estate. 


NEW YORK 


Ch. 7: Adds Suffolk to group of coun- 
ties in which guardian of infant’s prop- 
erty must file inventory and account an- 
nually within thirty days after anni- 
versary of his appointment (in other 
counties it is January); also dispenses 
with annual accounts in that county 
when property consists of cash of less 
than $10,000 in joint deposit with clerk. 


Ch. 16: Amends Tax Law Sec. 233 in 
relation to composition of transfer tax 
to determine lowest possible tax as if 
contingencies or conditions had happened 
at date of composition, except that, where 
transfer is to class determinable at future 
date and there are no such persons in 
being, it shall be assumed that one such 
person is in being. 
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Ch. 181: Makes Real Property Lay 
Sec. 110, relating to termination of trust; 
for benefit of creditors, inapplicable tg 
trusts of personal property and of pro 
ceeds of sale of real property assigned 
for benefit of creditors. 


Ch. 141: Authorizes fiduciaries to in 
vest in certain new bonds of Port of Ne 
York Authority. 


Ch. 241: Defers capital gain from sale 
or exchange of personal residence along 
lines similar to that adopted for Federal] 
income taxation; effective as to yea 
1952 and subsequently. 


Ch. 252: Excludes from gross income, 
amounts received under a contract of an 
employer providing for payments of such 
amounts to employee’s beneficiaries by 
reason of employee’s death, not exceeding’ 
$5000 under all such contracts of the 
employer for that employee. 


Ch. 324: Extends power of administra. 
tor to manage real property and collect 
rents to entire period of estate admin- 
istration (such power formerly thought 
to be limited by decisions to eighteen 
months after issuance of letters). 


Ch. 401: Clarifies provision relating 
to direct payment by debtor to deceased 
ereditor’s distributee or creditor to make 
it apply only where debt does not exceed 
$500 (former provision could have been 
interpreted to permit payment of that| 
portion of larger debt). 


Ch. 413: Changes to 15 years period | 
after which recitals of heirship in convey- 
ances are deemed presumptive thereof, 
provided that as to any instrument more | 
than 14 but less than 19 years old on 
Sept. 1, 1953 (effective date of law) pre- 
sumption will be effective only after ex- 
piration of year therefrom. 


Ch. 422: Permits surrogate to appoint 
depository jointly with guardian in dis-| 
pensing with bond where infant’s proper- 
ty does not exceed $10,000. 


Ch. 532: Clarifies provisions respect 
ing proof of service of subpoena, cita-| 
tion or other process from Surrogate’s| 
Court. 


Ch. 568: Extends to April 1, 1957, 
fiduciaries’ powers to waive, modify and 
extend mortgages. 


Ch. 577: Adopts existing practice of 
charging estate for compensation of coun- 
sel to public administrator in Kings, 
Queens and Richmond Counties, making 
it clear that City of New York has n0) 
obligation with respect thereto. 


Ch. 628: Exempts from rules against 
perpetuities, suspension of alienation and 
accumulation of income, retirement) 
trusts for self-employed individuals and 
others which may be exempt under Feder- 
al laws from Federal income tax. Such 
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as provided in Sec. 23 of Personal 


Property Law. 


Ch. 648: Removes prohibition against 
‘foreign corporations’ solicitation of fidu- 
ciary business in this State. 


Ch. 648: Clarifies section dealing with 
service of process by publication in Sur- 
rogate’s Court proceedings. 


Ch. 715: Extends cy pres péwer of 
Supreme Court and Surrogate’s Court 
to include absolute gifts to donee for re- 
ligious, charitable, educational or benevo- 
lent purposes, where donee never existed 
or has ceased to exist, by dissolution or 
itherwise, or lacks capacity to take gift. 


OKLAHOMA 


H.B. 821: Revises notice requirements 
on accounting for common trust funds. 


OREGON 


Ch. 180: Provides that liquor license 
of decedent shall cease upon his death. 


Ch. 137: Relates to continued use, by 
executor and others, of name of decedent 
who was licensed to practice a healing 
art or optometry. 


Ch, 258: Specifies notice requirements 
for court settlement of common trust 
fund accounts; includes publication as 
well as notice by mail to known bene- 
ficiaries. 


Chs. 304 & 552: Makes several changes 
in personal income tax laws; on return 
} for estate, personal exemption is reduced 
from $750 to $600. 


Ch. 350: Exempts from prohibition 
against personal representative’s pur- 
chase of estate property, transactions 
made in compliance with another statute, 
}or will, contract or other instrument 
j executed by decedent. 


Ch. 401: Authorizes fiduciaries to 
acquire obligations of savings and loan 
association, upon approval of court, when 
j such person is accountable to court; when 
such obligations have been issued to trus- 
tee without express trust agreement, or 
are issued payable on death to named 
beneficiary, association may transfer or 
pay obligations to beneficiary upon death 
of holder; association may pay amounts 
not exceeding $1,000 to surviving spouse, 
surviving children or surviving parent, 
or parents, upon affidavit of inheritance 
| 4nd promise to pay expenses of last ill- 
| hess and funeral expenses to extent of 
| deposit. 


Ch. 441: Takes expenses of last illness 
out of third place in order of priority 
| for payment of decedent’s debts and puts 
them in first class with funeral expenses. 


Ch. 520: Relates to continuation by 
executor or administrator of collection 


OctoBerR 1953 


business of decedent, and provides for 
transfer of decedent’s license to execu- 
tor or administrator. 


Ch. 568: Authorizes a county coroner 
to deliver money and property of de- 
ceased person to executor or administra- 
tor. 


Ch. 578: Provides for allowance of at- 
torney’s fees incurred by ward in de- 
fending petition for appointment of guar- 
dian. 


Ch. 600: Raises limit on damages for 
wrongful death to $20,000 (formerly 
$15,000), which may include recovery 
for funeral, burial, hospital and nursing 
expenses, and doctor bills. 


Ch. 601: Provides that when widow 
not having right of dower, recovers 
dower during the infancy of heirs of 
husband or of any person entitled to 
land, through default or collusion of 
guardian of infant heirs or such other 
person, heir or person is not prejudiced 
thereby and is entitled to action against 
widow to recover land wrongfully award- 
ed when reaching full age. 


Ch. 650: Repeals Section 63-408, 
O.C.L.A., and provides that effect of 
adoption upon relationship, rights and 
obligations between adopted person and 
his descendants and his adoptive and 
natural parents and their descendants 
shall be same as though adopted person 
had been born in lawful wedlock to his 
adoptive parents, and had not been born 
of his natural parents, except that when 
a person is adopted by stepparent, rela- 
tionship between such person and his 
descendants and natural parent, who is 
spouse of person who adopted him, shall 
be unchanged. 


Ch. 687: Empowers court to authorize 
conservator to sell, mortgage or lease 
ward’s real property for not more than 
five years for benefit of ward and his 
family; provides for removal of con- 
servator on death of ward; revises lan- 
guage of section providing for appoint- 
ment of conservator on person’s own 


petition, and disqualifies latter from 
management of estate after appointment 
of conservator. 


Ch. 704: Relates to apportionment of 
inheritance taxes to distributive shares 
of estate. 


PENNSYLVANIA 


Act 115. Permits non-profit corpora- 
tions to transfer trust assets to cor- 
porate trustee, with like investment re- 
strictions; permits corporate trustee to 
manage common trust fund of non-profit 
corporation. 


Act 198: Provides that compromise of 
action for damages on behalf of estate 
of decedent, approved by court in which 
action was brought, is not subject to col- 
lateral attack in Orphans’ Court. 


Act 209: Empowers courts to award 
shares of foreign distributees who would 
not have actual benefit thereof, in man- 
ner deemed appropriate by court, or to 
pay to State Treasury without escheat. 


Acts 219 & 220: Give Orphans’ Court 
concurrent jurisdiction with Court of 
Common Pleas as to administration of 
estates of incompetents. 


Act 221: Disqualifies as personal repre- 
sentative, the nominee of any beneficiary, 
legatee or other interested person when 
latter resides outside United States and 
it appears doubtful that such person 
would have actual benefit of share dis- 
tributed to him. 


Act 247: Governs escheat of unclaimed 
property in hands of fiduciary. 


Act 274: Amends Section 3 of Uniform 
Fiduciaries Act to conform with Uni- 
form Commercial Code, thus charging 
transfer agent, after July 1, 1954, with 
notice of rights of others where transfer 
is to fiduciary in individual capacity, but 
otherwise absolving it of any duty of 
inquiry. 


Act 325: Amends Act 10, supra, to ex- 
clude cemetery trusts not exceeding 
$5,000. 


Act 867: Provides that trust assets 
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held by branch bank or created there 
shall be subject to personal property tax 
only in county of branch. 


TEXAS 


H.B. 167: Amends section relating to 
appointment of non-resident guardians. 


WEST VIRGINIA 


S. B. 15: Requires executor to file 
names and addresses of devisees and 
legatees under will; formerly limited to 
heirs and distributees. 


S. B. 16: Raises from $200 to $1,000 
size of estate for which proceedings be- 
fore commissioner of accounts may be 
dispensed with. 


S. B. 17: Clarifies language relating to 
power to sell decedent’s real estate. 


H. B. 85: Adopts Uniform Principal 
and Income Act with additional pro- 
visions covering “E” and “G” bonds and 
valuation of life estates. 


H. B. 167: Adopts Uniform Simul- 
taneous Death Act. 


WISCONSIN 


Ch. 107: Provides that guardian ad 
litem shall be an attorney admitted to 
practice in this state and shall be allowed 
reasonable compensation, such as is cus- 
tomarily charged by attorneys in this 
state for comparable services; fee to be 
paid by party determined by court. 


Ch. 131: Provides with respect to in- 
heritance tax exemption for charitable, 
etc. bequests that requirement of use 
or purposes in Wisconsin shall be deemed 
satisfied as to all property which is used 
or permanently set aside for use ex- 
clusively within this state by corpora- 
tion, organization or trustee at any time 
before tax which would otherwise be 
payable on transfer has been conclusively 
determined. 

Ch. 140: Permits court to order sale 
of real estate if “for the best interests 
of the estate or the heirs.” 

Ch. 164: Permits fiduciaries to invest 
in all insurance policies and annuities 








of life insurance companies, rather than 
merely single premium endowment poli- 
cies and single premium annuities. 


Ch. 228: Provides that no sale of any 
fiduciary investment shall be required 
solely because of any change in the rela- 
tive values of eligible investments and 
that in determining values, market 
values shall be used. Fiduciary may rely 
upon published market quotations for 
those investments for which such quota- 
tions are available, and upon such valua- 
tions of other investments as are fair 
and reasonable according to available 
information. 


Ch. 258: Provides that time for filing 
claims against decedents may be extend- 
ed upon application of claimant filed 
“not later than 60 days after the time 
originally limited by order for present- 
ing claims.” (Formerly up to time of 
approval of final account.) 


Ch. 259: Permits County Court to as- 
sign sum not exceeding $2,000 for use 
and support of widow even though there 
are no minor children of deceased. 


Ch. 298: Provides that minor or in- 
competent may appear by general 
guardian of his property and that guard- 
ian ad litem need be appointed only 
when minor or incompetent has no gen- 
eral guardian or where general guardian 
fails to appear or where interest of 
minor or incompetent is adverse to gen- 
eral guardian. 


Ch. 299: Authorizes judge at any time 
to require accounting by guardian or 
trustee at hearing after notice to all in- 
terested persons including sureties, who 
may once in every three-year period 
petition court for such hearing.” 


Ch. 300: Amends several sections re- 
lating to special administrators, subse- 
quently appointed executors or general 
administrators. 


Ch. 398: Provides that adopted person 
does not lose right to inherit from his 
natural relatives (formerly parents), 
and that adopted person shall inherit 
from his adoptive relatives in same man- 
ner as from his natural relatives. 
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Ch. 440: Amends several sections re. 
lating to specific performance of con- 
tracts for conveyance of land made by 
decedents during their lifetime and by 
incompetents prior to incompetency. 





Ch. 465: Provides that when savings | 
and loan association share accounts are |) 


purchased by person in trust for an- 
other, and no further notice of existence 
of valid trust shall have been given in 
writing to association, then on death of 
trustee, account may be paid to person 
for whom purchased. 


Ch. 479: Extends escheat section to 
legacies not claimed by legatee within 
120 days after entry of final judgment. 


Ch. 487: Requires on accounting of 
common trust fund that court assign 
time and place for hearing, specifying 
manner of notice to be given. 


Ch. 530: Provides that where title is 
of record in person designated as trus- 
tee, but his authority and powers are 
not set forth in recorded instrument, it 
shall be conclusively presumed that such 
person is trustee of valid express trust 
and has full power of conveyance. 


Ch. 531: Repeals Section 
which provides that conveyance of land 
to A, trustee, or to A as trustee, with- 
out naming beneficiary or declaring 
terms of trust or referring to written 
instrument creating trust, vests absolute 
title in A individually and any one pur- 
chasing from him is not bound to in- 
quire because of use of word “trustee.” 


Ch. 532: Amends Section 272.30 to 
delete “judgments” 
“Real estate held by any one in trust 
or for the use of another shall be liable 
to debts, judgments, executions and at- 
tachments against the person to whose 
use it is held.” 


Ch. 551: Provides for immediate clos- 
ing of an estate where value does not 
exceed amount required for funeral ex- 
penses, expenses of last illness and ex- 
penses of administration, and there is 
no real estate and no widow and no 
minor child; excuses proof of heirship. 


Ch. 584: Provides that $500 trans- 
ferred to brother or sister or descendant 
of brother or sister of decedent shall be 
exempt from state inheritance taxes. 


Ch. 590: Deletes insured limit on bank 
deposits by fiduciaries. 


[Committee members: Archibald H. 
Cashion, New York; William H. Dillon, 
Chicago; E. C. Shapley Highley, Phila- 
delphia; John W. Hill, Portland, Me.; 
Robert L. Hines, Charlotte, N. C.; Frank 
L. Hinckley, Jr., Providence; Warren L. 
Jones, Jacksonville, Fla.; Lawrence G. 
Knecht, Cleveland; Eleanor March 
Moody, Boston; George G. Tennant, Jr., 
Englewood, N. J.; Delvy T. Walton, Los 
Angeles; John J. Wilson, Lincoln, Nebr.] 
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BUSINESS INTERESTS 


Selected Estate Corporation Problems. 
Virginia Law Review—May, 1953, Vol. 
39, No. 4, p. 501. 

The “estate corporation” as a testa- 
mentary device for the disposition and 
administration of closely held corporate 
and business interests. A discussion of 
the proper planning and drafting with 
reference to incorporation together with 
some discussion of the legal principles 
involved in the matter. 


Stock Redemption and Taxability of 
Premiums. By Melvin D. Wilson. Trusts 
and Estates — Jan., 1953, Vol. 92, No. 1, 
p. 48. 


Purchase of its stock by corporation 
from estate under certain conditions, not 
taxable as dividend under Section 115 of 
Revenue Act—how about insurance pur- 
chased by corporation on life of stock- 

Hholder to retire stock of deceased stock- 
holder—taxing premiums as dividends— 
Emeloid Case reversed—corporate busi- 
ness purpose theory—alternatives to 
executor. 


Why Joint Ownership? By Ralph 
Wallace. Trusts and Estates—Feb., 1953, 
Vol. 92, No. 2, p. 88. 

Estate tax saving may incur income 
tax penalty—warnings about disadvan- 
tages—estate-tax-valuation rule—option- 
jal valuation costly—joint basis—no bene- 
fit from low basis—inconsistency and 
relief. 


Managing Small Businesses. By Reese 
H. Harris, Jr. Trusts and Estates—Feb., 
1953, Vol. 92, No. 2, p. 98. 


Reasons against management—factors 
favoring management—family co-opera- 
tion—adequate personnel—legal and fi- 
tancial aspects—sale and incorporation 
—compensation. 


Income Tax Project of American Law 
Institute: Partnerships, Corporations, 
Sale of a Corporate Business, Trusts and 
Estates, Foreign Income and Foreign 
Taxpayers. By Stanley Surrey and Wil- 
liam C. Warren. Harvard Law Review— 
|May, 1953, Vol. 66, No. 7, p. 1161. 


This is one of two articles by the 
authors in the Harvard Law Review ex- 
Plaining the income tax project of the 
American Law Institute. The scope of 
he article is suggested by the title. 
Highly recommended reading. 


UCTOBER 1953 


ARAD M. RIGGS 


New York; Committee Chairman 


Dissolution of Partnerships by Death 
—Equitable Power to Order a Convey- 
ance by Deceased Partner’s Representa- 
tives of His Partnership Interest to the 
Surviving Partner. By Warren V. Lud- 
lam. Mississippi Law Journal — March, 
1952, Vol. 23, No. 12, p. 117. 


The articie points out that there are 
no guides in Mississippi, either statutory 
or in the cases, to aid the practitioner or 
the courts in cases where a partnership 
agreement does not provide what dis- 
position shall be made of a deceased 
partner’s interest. The writer suggests 
that legislation is advisable to protect 
the surviving partners as well as the 
deceased partner’s estate. 


Payments by a Partnership to Former 
Partners or Their Estates. By Paul Little. 
Taxes—The Tax Magazine—June, 1953, 
Vol. 31, No. 6, p. 439. 


Many problems are eliminated by the 
use of agreements which are clear and 
concise—Problems encountered in deter- 
mining the interest which a deceased 
partner should have—Income tax law 
dealing with the treatment of income 
earned by a deceased partner—Right of 
deceased partner to future fees—Right 
of deceased partner to share in future 
firm profits—Problems of remaining part- 
ners—After the Revenue Act of 1934— 
Previous interest limited to future fees— 
Previous interest not limited to future 
fees—Sale v. mutual insurance agree- 
ment—Tax problems of estate of a de- 
ceased partner—Liquidation or sale of 
interest in firm or its assets—Receipt of 
mutual insurance proceeds—Tax prob- 
lems of remaining partners. 


Death and Income Taxes—Demise of 
a Partner. By Harry F. Weyher and 
Joseph H. Flom. Columbia Law Review— 
June, 1952, Vol. 52, No. 6, p. 695. 


The Internal Revenue Code contains 
no provisions dealing with problems aris- 
ing out of the death of a partner. The 
authors point out the difficulties faced 
by an executor or administrator of a 
decedent who died before the taxable 
year of the partnership normally closed. 
The problem of where to allocate the 
subsequent partnership income is further 
complicated by the disagreement among 
the Federal Circuit Courts. The Guar- 
anty Trust and Girard Trust cases are 
exhaustively discussed. The authors con- 
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clude that Congress should enact legis- 
lative clarification. 


CHARITIES 


What is Charitable? By Harold S. 
Shefelman. Trusts and Estates—Sept., 
1952, Vol. 91, No. 9, p. 654. 


Definition of “charitable” — examina- 
tion of specific cases—definiteness of 
purpose and beneficiary—cy pres doc- 
trine—perpetuities and accumulations— 
corporate charitable giving—limitations 
on charitable bequests—tax exemptions. 

(Also in The Trust Bulletin—Nov., 
1952, Vol. 32, No. 3, p. 25.) 


Tax Exemptions for Charitable Trusts. 
By R. N. Gresham. Trusts and Estates— 
Dec., 1952, Vol. 91, No. 12, p. 931. 

Guides to compliance for tax exemp- 
tion — statutory test— varying exempt 
status—gift and estate tax situation— 
getting the exemption—prohibited trans- 
actions—accumulation of income—busi- 
ness income—future scope. 


(Also in The Trust Bulletin—Dec., 
1952, Vol. 32, No. 4, p. 34.) 


Charitable Trust — Or Gift? By David 
Horn. Southern California Law Review— 
Dec., 1952, Vol. 26, No. 1, p. 80. 


The author concludes there is no dis- 
tinction between a charitable trust and 
an absolute gift with enforceable re- 
strictions to a charitable corporation. 
The duties and restrictions that apply to 
the trustee in such a charitable trust are 
discussed and common trust fund changes 
advocated. 


Cy Pres Doctrine and Changing Phil- 
osophies. By Edith L. Fisch. Michigan 
Law Review—Jan., 1953, Vol. 51, No. 3, 
p. 375. 


Showing how the courts of today have 
reversed the old trend and believing that 
the public good is served by a liberal 
enforcement of the purposes.of the 
donor, apply the cy pres doctrine when- 
ever possible and support charitable 
trusts to the limits of the doctrine. 


DECEDENT ESTATES 


Apportionment of Federal Estate Tax 
in Absence of Statute or an Expression 
of Intention. By William P. Sutter. Mich- 
igan Law Review—Nov., 1952, Vol. 51, 
No. 1, p. 53. 


The general rule in the early cases— 
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the Del Drago case and its effect—re- 
cent cases show some swing toward 
apportionment, although some jurisdic- 
tions follow the earlier rule of non- 
apportionment in the absence of statute 
or expression of intention. 


Probate in Common Form in the 
United States: Problem of Notice in 
Probate Proceedings. By Sheldon S. 
Levy. Wisconsin Law Review—May, 1952, 
Vol. 1952, No. 3, p. 240. 


The author attacks the probating of 
wills in common form—a system where- 
by a deceased’s testamentary documents 
acquire legal force despite the fact that 
interested parties are unaware of the 
proceedings—and suggests that the de- 
cision in Mullane v. Central Hanover 
Bank & Trust Company, 339 U.S. 306 
offers a constitutional foundation upon 
which state legislature could erect a 
sound notice system in probate pro- 
ceedings. 


Protection Against Doubtful Claims 
During Probate. Indiana Law Journal— 
Winter, 1953, Vol. 28, No. 2, p. 272. 

A discussion of the problem of heirs 
in protecting the estate against doubtful 
claims when the administrator (repre- 
sentative of both creditors and heirs) 
fails to resist doubtful claims vigorously. 


Valuation of Estate Interests. By Wil- 
liam M. Drennen. Taxes—The Tax 
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Magazine—July, 1952, Vol. 30, No. 7, 
p. 535. 


Discussion is in form of case study 
upon determination of values re West 
Virginia inheritance tax and Federal 
estate tax returns—Valuation of real 
estate—stocks and bonds—Importance 
of returning correct appraisal. 


Insurance Whether Subsequent 
Agreement to a Matured Contract Pro- 
viding Conditionally for Distribution of 
Proceeds After Death is Testamentary 
in Character. By I. Frank. Chicago-Kent 
Law Review—March, 1953, Vol. 31, No. 
2, p. 161. 


Cites Washington Case of Toulouse v. 
New York Life Insurance Co., 40 Wash. 
(2d) 538—Executor of insured’s estate 
sued to recover—held did not amount to 
testamentary disposition—discusses val- 
idity of so-called supplementary insur- 
ance contracts. 


Supplementary Insurance Contracts: 
are they Testamentary? By W. Dawson 
Sterling. Southwestern Law Journal— 
Winter, 1953, Vol. 7, No. 1, p. 116. 


The notewriter disagrees with the re- 
sult reached in Hall v. Mutual Life In- 
surance Company of New York, 109 
NYS 2d 646 (1952) where the court held 
a supplementary contract to be testamen- 
tary and thus violative of the Statute 
of Wills. 


Psychiatric Assistance in the Deter- 
mination of Testamentary Capacity. 
Harvard Law Review—April, 1953, Vol. 
66, No. 6, p. 1116. 


The note deals with the proper use of 
psychiatric assistance at the time the 
will is executed and in Court, plus a 
brief discussion of the Model Expert 
Testimony Act and the Model Code of 
Evidence in regard to psychiatric testi- 
mony. 


Comparison of Model Probate Code 
and Missouri Statutory Provisions for 
Surviving Spouse of Intestate. By Leon- 
ard A. O’Neal. Missouri Law Review— 
June, 1952, Vol. 17, No. 3, p. 348. 


The notewriter concludes as a result 
of his comparison that in some respects 
the Model Code is superior to the present 
Missouri statutes. 


New Difficulties for Estates — Evalua- 
tion of Stock Under Section 115(g)(3). 
By Sydney C. Winton. Taxes — The Tax 
Magazine--March, 1953, Vol. 31, No. 3, 
p. 204. 


Stock in a closely held corporation 
(determining value) — redemption may 
be treated as a taxable dividend — Mean- 
ing, under Section ‘115(g)(3) of the 
word “imposed” — Congressional intent 


— Policy of strict interpretations of 
Section 115(g)(3) against the taxpayer 
—dAction of Congress will be necessary 
before the beneficient purpose behind 


Section 115(g)(3) is fully realized by 
decedent’s estates. 


A Model Probate Code. By John A, 
Alexander. Trusts and Estates — May, 
1953, Vol. 92, No. 5, p. 353. 

Indiana’s new law — General Frame- 
work — Trust matters as such not in- 
cluded — Model Probate code guide — 
Fiduciaries Non-resident may not 
qualify as a personal representative ex- 
cept joint with a resident — Incorpora- 
tion by reference. 


Ten Probate Codes. By Lewis M. 
Simes. Michigan Law Review—June, 
1952, Vol. 50, No. 8, p. 1245. 

Ten states, Arkansas, California, 
Florida, Illinois, Kansas, Michigan, Min- 
nesota, Nevada, Ohio and Pennsylvania 
have enacted new codes of probate law 
since 1930. This article summarizes some 
of the most important aspects of the 
codes for the purpose of indicating legis- 
lative trends. 
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Planning The Estate. By Hugh C.) 


Bickford and Robert M. Weston. Taxes 
— The Tax Magazine—July, 1952, Vol. 
30, No. 7, p. 527. 


Planning means preservation — classes 
affected — use of gifts inter vivos — 
requirements to be met in removing 
trust property from taxable estate — 
marital deduction — liquidity of estate. 


“Estate Planning Hints of the Day” 
Forum Report. Trusts and Estates — 
Feb., 1953, Vol. 92, No. 2, p. 94. 

Apportionment of estate taxes — mari- 
tal deduction — common disaster clause | 
— formula clause in marital deduction 
— estate tax valuation of stock in close 
corporation — two kinds of marital 
deduction trusts — property in joint 
ownership — joint and survivorship an- 
nuities — insurance on relatives’ lives 
— minors as beneficiaries of life insur- 


ance — redemption of stock under Sec-}_ 


tion 115(g)(3) — do corporate trustees | 
favor invasion of principal. 


Post Mortem Estate Planning. By) 
Dwight Rogers and G. Dykeman Sterling. 
University of Pittsburgh Law Review—| 
Winter, 1953, Vol. 14, No. 2, p. 224. 

Discusses possible courses of action by 
personal representatives and distributees 
in re life insurance options, taking 
against wills and disclaimers; all from) 
the point of view of tax savings. 


Estate Planning Techniques and the 
Ownership of Canadian Securities. BY 
Robert T. A. Molloy and Robert L. Woo4- 
ford. Yale Law Journal—Jan., 1953, Vol. 
62, No. 2, p. 147. 

This article discusses the complications} 
of the estate planner where the Americal 
citizen holds Canadian securities. The 
authors point out that a properly drafted 
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not 
ex- | Obtaining the Gift Tax Exclusion on 
ora- {(ifts in Trust: Drafting and Legislative 
Suggestions. By Zolman Cavitch. Michi- 
an Law Review—March, 1953, Vol. 51, 
mr, Jo. 5, p. 621. 
’] An outline of “future interest” pitfalls 
a the use of various conventional trust 
yovisions — exploration of remedial 
tafting possibilities under the present 
hw — suggested statutory amendment 
) eliminate fundamental defects of the 
resent law. 


GIFTS 
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the 
gis-§ Tops and Dolls — Or Gifts to Minors. 
ly Leo A. Diamond. Taxes — The Tax 
fagazine—Dec., 1952, Vol. 30, No. 12, 
1. 987. 

Fondren and Disston cases — Stifel 
use — Rassas case — General discussion 
und use of trusts. 


Vol. 

Postmarital Settlements and The Gift 
sses @lax. University of Chicago Law Review 
; —#-1951-52, Vol. 19, p. 46. 
ving An examination of various theories 


+ —Bpplicable to problems of the divorce 


tate. Rituation as they relate to the gift tax. 
vay” The writer concludes that legislative 


ntervention appears necessary and that 
‘ither the theory of E. T. 19 must be 

, aeorporated in the gift tax, or divorce 
‘ari Foust be treated as an anomalous situa- 
aus Fion with rules of its own. 


Bi 


lose} Marital Settlements and Family Gifts. 
ritalfiiy George B. Lourie. Taxes — The Tax 
joint agazine—July, 1952, Vol. 30, No. 7, 
an- th, 522. 


ives} Marital settlements and family gifts 
Sur’ fn alleviation of income and estate taxes 
ec: fundamental principles underlying 
tees Bamily gifts — marital settlements — 

Premarital settlements — inter-family 
ByPifts — trusts — gifts to minors — 
ling. resent and future interests. 


W—ll Gifts to Minors as Present Interests 


for Purposes of Annual Exclusion to 
n by federal Gift Tax. Columbia Law Review 
tees ~April, 1953, Vol. 53, No. 4, p. 530. 
king The income from a gift in the form 
rom iif a trust generally qualifies as a pres- 

nt interest, but certain safeguards must 
the /P@ Made explicit by the draftsman. The 
By |fote discusses the Kieckhefer and the 
ood stifel cases. Writer warns that undue 
Vol. foRcern with tax savings may result in 
loss of the many advantages of the 
rust form and sound estate planning. 


ions §) 
ica®}PENSION AND PROFIT-SHARING 
pees PLANS 


Patterns in Pension Trusts. By Car- 


nd UCTOBER 1953 


lysle A. Bethel. Trusts and Estates— 
Dec., 1952, Vol. 91, No. 12, p. 934. 

Developments in retirement trusts — 
establishing reserves — meeting the in- 
flation factor — new business potential. 
(Also in The Trust Bulletin—Dec., 1952, 
Vol. 32, No. 4, p. 9. 


Annuities, Profit-Sharing and Pension 
Plans in Estate Planning. By R. J. 
Frankenstein, Jr. Taxes — The Tax 
Magazine—Dec., 1952, Vol. 30, No. 12, 
p. 982. 

Annuities purchased or owned by tax- 
payer — Employees’ annuities purchased 
under unqualified plan — Qualified pen- 
sion and profit-sharing plans — Trust 
forming a part of the plan — Status of 
interest for Federal estate tax purposes 
— Example of planning. 


Inequity Between Trustees and In- 
surers of Pension Plans. By Richard L. 
Goldman. Taxes — The Tax Magazine— 
April, 1953, Vol. 31, No. 4, p. 271. 


Death benefit under a trusteed profit- 
sharing and retirement plan includible in 
the decedent employee’s gross estate, for 
estate tax — Trustee’s personal liability 
— Government’s position is that the 
Trustee of a pension plan is personally 
liable for estate taxes to the extent of 
funds in the trustee’s hand at the death 
— How can the Trustee protect himself 
— A proposal for legislative reform. 


Pension Rules Restated. By Francis J. 
Amer. Trusts and Estates—May, 1953, 
Vol. 92, No. 5, p. 322. 

Two new rulings of considerable im- 
portance — New procedure applies to 
(a) the initial qualification of a plan and 
trust; (b) amendments; (c) termina- 
tions; (d) curtailments; and (e) invest- 
ment of trust funds in stock or securi- 
ties of the employer — Qualification 
standards compiled — Diversion and cov- 
erage — Discrimination and vesting — 
Additional benefits after normal retire- 
ment age — Discretion as to payment of 
benefits —- Earmarked investments. 


PERPETUITIES 


Doctrine of the Second Look. By Guy 
Newhall. Trusts and Estates—Jan., 1953, 
Vol. 92, No. 1, p. 13. 


Another bite out of rule against per- 
petuities —- modern leniency in applica- 
tion — as applied to powers of appoint- 
ment — Coolidge case — Minot v. Paine 
(Mass.) — date of death instead of date 
of trust — facts known when power 
ceased to be exercisable. 


Modernizing Law of Perpetuities. By 
R. K. Larson. Chicago-Kent Law Review 
—June, 1952, Vol. 30, No. 3, p. 255. 


Possibility of vesting will not suffice 
in use of trust for marital deduction 
validity of bequest or devise assumes 
new importance — new act in Illinois to 
prohibit mere theoretical possibility of 


too remote vesting invalidating planned 
disposition of estate. 


POWERS OF APPOINTMENT 


Drafting Powers of Appointment Un- 
der the 1951 Act. By Christian M. 
Lauritzen II. Northwestern University 
Law Review—July-Aug., 1952, Vol. 47, 
No. 3, p. 314. 


An excellent and comprehensive dis- 
cussion of powers of appointment, treat- 
ing not only of tax problems but also of 
the many intricacies of applicable prop- 
erty law. Replete with eminently helpful 
suggestions for the draftsman (e.g., in 
drafting a special power under the 1951 
Act “do not phrase it in the language of 
the statute.”) 


Powers of Appointment in Testamen- 
tary Trusts. By Paul D. Seghers. Taxes 
—The Tax Magazine—Sept., 1952, Vol. 
30, No. 9, p. 679. 


Full knowledge of the rules, warnings 
and suggestions in Regulations essential 
—Sketch of nature and tax effects of 
marital deduction trusts and trust to 
avoid the second tax. To obtain marital 
deduction -—- statutory conditions — 
What to avoid — Permissible provisions 
— Comments and suggestions — Non- 
marital deduction trust to avoid second 
tax — Reasons for non-marital deduc- 
tion trust — General Rules — Provisions 
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which may be incorporated in will to 
create marital deduction trust, trust to 
avoid second tax, permit accumulation 
of income or invasion of principal, and 
to designate source of payment of estate 
and other taxes. 


TAXES 


Federal Estate Tax — Use of Actual 
Life Expectancy Without Reference to 
Actuarial Tables in Valuing Charitable 
Remainder. Michigan Law Review— 
March, 1953, Vol. 51, No. 5, p. 760. 


The note writer discusses problem of 
valuation of remainders to charity and 
suggests that the Commissioner be pro- 
vided with a guide as to when to use the 
actuarial tables and when to use the 
actual life expectancy of the life tenant. 


Powers of Appointment Act of 1951. 
Michigan Law Review—Nov., 1952, Vol. 
51, No. 1, p. 85. 


Traces history of Congressional treat- 
ment of powers of appointment and ex- 
amines latest legislative pronouncement, 
the Powers of Appointment Act of 1951 
P. L. 58, 82d Cong., 1st sess. 1951. 


Title Examinations as Affected by the 
Federal Gift and Estate Tax Liens. By 
L. Hart Wright. Michigan Law Review 
—Jan., 1953, Vol. 51, No. 3, p. 325. 


The article discusses the three Federal] 
tax liens which serve to haunt title ex- 
aminers and others; the general lien 
provided for by Section 3670 IL.R.C., the 
estate tax lien (Section 827 I.R.C.) and 
the gift tax lien (Section 1009 I.R.C.). 


Federal Income, Gift and Estate Tax 
Liens. By Michael W. Hogan. Tulane 
Law Review — April, 1953, Vol. 27, No. 
3, p. 324. 


Creation — Duration — Property to 
which lien attaches — Recordation — 
Priority — Liability of transferee — 


Removal and Release. 


Trusts Taxable as Corporations. By 
Rudolph O. Schwartz. Trusts and Estates 
—Aug., 1952, Vol. 91, No. 8, p. 598. 

Taxing trusts as associations — draft- 





ing of instruments without regard to pos- 
sibility of being taxed as corporations 
may create liabilities — resemblance to 
corporation — conservation of assets test 
— paramount characteristics. 


Income Tax Planning in the Transmis- 
sion of Wealth. By Don H. McLucas. 
Taxes — The Tax Magazine—Dec., 1952, 
Vol. 30, No. 12, p. 973. 


Trust more popular method of settling 
family property — Trusts to minimize 
income taxes — Holding trust open dur- 
ing son’s lifetime — Income tax aspects 
to the spray provision — Other benefits 
of spray provision — Son allowed dis- 
cretion to spray income — Disinterested 
trustee — Removal clause — Caution as 
to certain Illinois cases — Disadvantages 
of spray provision — Inter-vivos power 
of appointment — Testamentary power 
of appointment — Miscellaneous powers. 


Taxation of Capital Gains and Losses 
in Trusts. By Arthur A. Armstrong. 
Trusts and Estates—Feb., 1953, Vol. 92, 
No. 2, p. 135. 


Allocation of capital gains and losses 
as between the estate or trust and the 
distributee or beneficiary — on final dis- 
tribution — confusion persists with spe- 
cial reference to capital gains and losses 
—income distributable determined under 
the local law — statutory solution — 
Carlisle case or Bryant case. 


Liability of Insurance Proceeds for 
Unpaid Income Taxes of Decedents. By 
John Crosby Pyle, Jr. Taxes — The Tax 
Magazine—March, 1953, Vol. 31, No. 3, 
p. 183. 


Commencement of proceedings un- 
der Code Section 311 — State exemp- 
tion statutes — Burden of proof — 
Transferee liability determined by gen- 
eral law — Insolvency of insured’s estate 
— liability — Insured’s estate as bene- 
ficiary — State law — Liability where 
beneficiary has been designated irrevoe- 
ably — Beneficiary as owner — Premi- 
ums paid by revocable beneficiary — In- 
stallment options — Insurance company 
not a transferee — Unpaid installments 
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— Liability and collection — “Widow’s #holdi 


allowance” — Tax liens and levies. to pt 


Basis of Property Subject to Estate” 
Tax. By Alfred T. Marshall. Southern I i 
California Law Review—Feb., 1953, Vol. | 


26, No. 2, p. 111. Th 

This is a detailed discussion of estate }an | 
planning problems where transfers under #ista' 
I.R.C. Sections 811(c) and 811(d) are jiam 
involved. The basis of such property is JMay, 
the main subject treated, but many other §: Pa: 
suggestions are included. wal j 


Code Section 126 and the Developing ind 
Taxable Income Concept. Indiana Law 4 ™™St 
Review—Fall, 1953, Vol. 28, No. 1, p. 46. §7°P° 


: ‘ F ion « 

A discussion of income tax problems 
arising from death with definitive treat- Te 
ment of questions under Section 126, ad . 
which provides that the recipient of “in-J*?° 
come in respect of a decedent” shall 
be taxable on such income. 

Tax Factors in Drafting Wills and Pa 
Trusts (II). By George J. Laikin. Trusts ine. 
and Estates—July, 1952, Vol. 91, No. 7, 

Ne 
p. 488. wal 
Avoiding the second tax — Apportion- | oe 


ment of taxes — Tax contribution clauses § 





— State Tax problems — Charitable 
: eae power 
remainders — Renunciation of power —§@. 
‘ ing ti 
Survival and common disaster clauses — 
Disclaimer — Children and marital de-#} Alle 


duction — Authority to file joint returns, fives. 


A Proposed Revision of the Federal Vol. 9 
Income Tax Treatment of Trusts and §) Nee 
Estates — American Law _ Institute incom 
Draft. By H. Brian Holland, Lloyd W. jffusion 
Kennedy, Stanley S. Surrey and William ftruste 
C. Warren. Columbia Law Review— fopera 
March, 1953, Vol. 53, No. 3, p. 316. por sto 


This article is a description of the arnir 
recommendations made by the American 
Law Institute Draft regarding the taxa- lawye 
tion of trusts and estates, one phase of ms. 
the Institute’s draft of a proposed re-9y.) 9 
vision of the substantive provisions of 








Stre 





the Federal income tax. -. 

Estate and Gift Taxation of Marital J,ainin 
Community. By Brockman Adams. Wash- Fions — 
ington Law Review—May, 1953, Vol. 28 fstrum 
No. 2, p. 100. Proad 


This is an exhaustive, historical analy- Jiuties 
sis of estate and gift taxation problems J~ Hc 
as applied to the marital community. j!rust 
The writer discusses the community Jnende 
property phase and compares it with thef- Cr 
marital deduction theory. Weaknesses § spec 
and pitfalls under present law are set} rpor 
forth. Finally the writer advocates a neW policie 
system based on a transfer tax, which) 
suggestions should be of great interest | 
to practioners in this field. : 
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Efficacy of Restrictive Stock Agre’|] Mos; 
ments to Control Estate Tax Valuatio™ ito }j; 
By Edmund W. Pavenstedt. Michig® |Wwhere 
Law—Nov., 1952, Vol. 51, No. 1, p. 1} [major 

A discussion of the recent case ™Fion of 
May v. McGowan, in which the Second ntent 
Circuit affirmed the District Court ™ Bega] 
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ws $holding that a valid enforceable option 
o purchase stock fixes the value of the 
shares for Federal estate tax purposes 
ht the option price. The government did 
hot apply for certiorari. 


tate 
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The Income Tax Project of the Ameri- 
tate ;ran Law Institute: Part IV Trusts and 


ider WEstates. By Stanley S. Surrey and Wil- 


are iam C. Warren. Harvard Law Review— ~ 


May, 1953, Vol. 66, No. 7, p. 1191. 


Part IV deals with allocation of Fed- 
zal income tax between the trust entity 
ving nnd a single current beneficiary, the 
Law § cust entity and several beneficiaries; 
AB. woposals relating to charitable distribu- 
ion of trusts; rules applicable to simple 
ind complex trusts; taxation of a grantor 
articipating in the trust; and income in 
respect of a decedent. 
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Investing Under Prudent Man Rule. 
by Bascom H. Torrance. Trusts and Es- 
tates—Nov., 1952, Vol. 91, No. 11, p. 838. 

New York trust investment law — 

fvgal aspects — manner of application 

4— uses of a liberalized statute — growth 
stocks — preservation of purchasing 
power — mobility for trustees in chang- 
ing times. 


and 
‘usts 
o. 7, 


tion- 
uses 
cable 
°— 
Ss — 
_ de-f Allocating Stock Dividends. By Dermod 
ms, §lves. Trusts and Estates—Nov., 1952, 
jeral gl. 91, No. 11, p. 851. 


and §)» Need for retrospective law to avoid 
itutefincome and principal problems — con- 
| W.iifusion because of mass of decisions — 
liam trustees must seek advice of counsel — 
aw—ifoperation of Osborne rule — dividends 

Jur stock split payable from accumulated 
the f arnings — remedial legislation. 
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Strengthening Trust Business — A 
lawyer’s Proposals. By De Witt Wil- 
lams. The Trust Bulletin—Oct., 1952, 
Bol. 32, No. 2, p. 22. 


Lawyer’s responsibility in recommend- 
ng trusts — advisability of lawyers 
raining familiarity with trust institu- 
‘ions and their operations — Trust in- 
‘trument — Suggestion of enactment of 
} road trust acts — Outlining powers and 
naly- Fluties to be read into a trust instrument 
lems §]~ How statute would help — Texas 
nity. §lrust Act — Powers specially recom- 
inity Jtended — Texas experience favorable 
n thef- Creation of confidence and mutual 
esseSB'espect between legal profession and 
» set forporate trustees — Joint statement of 
new policies — Local statements adopted. 


yhich P 
orest | Trust Service for Farmers. By Robert 


ip. Davis. The Trust Bulletin—Nov., 1952, 

| ol. 32, No. 3, p. 13. 
gree} Most of the author’s discussion relates 
st108. Ho his State of Kentucky in a section 
1g4? where extensive land holdings are a 
1, major portion of the wealth — Organiza- 
e ion of farming department — Owner’s 
-cond mtent followed — Home-made Wills — 
rt iM Regal handicaps — State laws limited 


rital 
lash- 
|, 28, 
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— Need for adequate powers — Sugges- 
tion provisions in Wills and Trusts — 
Reasons for leaving farm in trust. 


Short-Term Trusts Today. By Lloyd 
Kennedy. Taxes — The Tax Magazine— 
Dec., 1952, Vol. 30, No. 12, p. 1006. 

Definition of “short-term trusts” — 
Validity of Clifford regulations — Tax 
consequences upon creating short-term 
trusts — Value of short-term trust — 
Accumulation trusts — Trusts to pur- 
chase closely held business interests — 

Some Problems of Principal and In- 
come. By Robert Brigham. Dickinson 
Law Review—1951-1952, Vol. 56, p. 377. 

An examination of some aspects of 
the questions of what receipts are in- 
come and what are principal and what 
expenses are chargeable against income 
and what are chargeable against princi- 
pal under a Pennsylvania trust with spe- 
cial reference to the Pennsylvania Prin- 
cipal and Income Act of July 3, 1946, 
P.L. 1283. The author concludes that 
there is no reason why this act cannot 
constitutionally be applied to all trusts 
no matter when created except as to 
receipts derived from corporate stocks 
and from natural resources. 


Minors and Trusts as Partners. By 
Leon B. Brown. Trusts and Estates— 
March, 1953, Vol. 92, No. 3, p. 181. 

Recognition for tax not denied because 
certain interests were acquired by gift— 
Where capital a material income-produc- 
ing factor — Legal disabilities of a 
minor — Mere transfer of an interest in 
business assets does not make the trans- 
feree a partner — Trustee may be recog- 
nized as a partner for tax purposes — 
Choice of Trustee — Safeguards. 

Standards for Power to Invade Prin- 
cipal. By John W. Ervin. Trusts and Es- 
tates—April, 1958, Vol. 92, No. 4, p. 274. 

That some powers to invade principal 
are now taxable is clear — Power to in- 
vade limited by an ascertainable stand- 
ard — What is “an ascertainable stand- 
ard?” — Must await regulations — 
Effect of “Lapse” provision — In draft- 
ing a power to invade three general 
rules must be observed. 


Use of Trusts in Small Estates. By 
Joe C. Stephens, Jr. Trusts and Estates 
—April, 1953, Vol. 92, No. 4, p. 242. 

Neglected use of trusts in small estates 


—No rigor mortis — Supposed inflexi- 
bility sheer nonsense — Trust possibili- 
ties — Income tax more important — 


The possibilities of the trust device even 
in small estates should be considered 
by the estate planner. 


Oil Interests in Trusts and Estates. 
By Thomas A. Knight. The Trust Bulle- 
ton—Jan., 1953, Vol. 32, No. 5, p. 18. 

Desire for retention by oil men — 
facilities for handling — oil business 
stabilized — almost as marketable as 
listed stocks — defense against inflation 
— drawing trusts and wills for active 
conduct of an oil business —- empower- 
ing executor and trustee to engage in all 
of the usual practices of oil operators — 
relief for indebtedness — better to oper- 
ate than to sell — leases may cause big 
losses — beneficiary apportionment prob- 
lems — broad discretion in trustee — 
suggested legislation. 


Trust Department Accounting Proced- 
ure in Oil and Gas Interests. By Clark 
W. Breeding. The Trust Bulletin—Jan., 
1953, Vol. 32, No. 5, p. 26. 

Must follow provisions of trust and 


statutes — purpose of trust accounting 
— cash apportionment method — de- 
pletion — life tenants’ interest — re- 


quirements at inception’ of trust — 
corpus transactions to shift risk — over- 
riding royalties treated as sub-leases — 
pertinent trust operating provisions. 


Relative Merits of Two Kinds of Trusts 
that Qualify for the Marital Deduction. 
By Albert Mannheimer and Henry La- 


mont Wheeler, Jr. Taxes — the Tax 
Magazine—May, 1953, Vol. 31, No. 5, 
p. 373. 

Two separate and distinct roads to 
qualify a trust — appointment trust — 
estate trust — Advantages of estate 
trust — Trusts designed primarily to 
safeguard property — Income tax ad- 


vantage — Estate tax advantage — Ad- 
vantages of power of appointment trust 
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Earmarking Trust Securities — Nomi- 
nee Statutes. New York University Law 
Review—Oct., 1952, Vol. 27, No. 4, p. 687. 


Practice of re-registering the security 
in order to make a good delivery delays 
the transfer appreciably. Corporate trus- 
tees promoted movement to permit regi- 
stration of trust stocks in the name of 
nominees. Many states now permit nomi- 
nee registration. Also provided in many 
states that a corporation will only be 
held liable where either actual knowledge 
or knowledge of such facts as amount 
to bad faith can be proved. Some of the 
states have limited nominee privilege 
to corporate trustees. Despite modifica- 
tion, earmarking rule still demands a 
great deal of attention in the field of 
trust administration. Trustees under al- 
most all statutes held to strict liability 
for any loss occasioned by conduct of 
their nominees. 


“To Pay or Not to Pay.” By Robert A. 
Jones. Trusts and Estates—May, 1953, 
Vol. 92, No. 5, p. 326. 


Questions confronting trustees in ex- 
ercising discretionary powers of distri- 


bution — Simple to say if income is in- 
sufficient principal may be invaded — 
General principles — Control of the 
court — Discretionary power to distri- 


bute — Delineation of powers — Vague- 
ness likely to cause trouble for trustee 
— Practicing lawyer approach — Benefi- 
ciary’s other resources — Typical situa- 
tions — Procedure on request — 
“Sprinkling” trusts. 


Use of The Trust Principal for The 
Beneficiary. By John Ward Hindman. 
Dickinson Law Review—Jan., 1953, Vol. 
57, p. 149. 


An examination of the reactions of 
the Pennsylvania Courts when faced with 
a situation in which the income arising 
from the trust principal is inadequate 
to meet the needs of the beneficiary. 
The note also considers the effects of 
the Pennsylvania Estates Act of 1947 on 
this problem. 


WILLS 


Advancements I. By Harold I. Elbert. 
Michigan Law Review—March, 1953, 
Vol. 51, No. 5, p. 665. 


History of advancements — defined 
and distinguished — persons included in 
advancement statutes — property sub- 
ject to advancement. This is a valuable 
study in a field where not too much has 
been written. The article will be con- 
tinued. 


Wills — Signing in the Presence of 
the Testator. By Arthur M. Sheridan. 
University of Detroit Law Journal— 
Nov., 1952, Vol. 16, No. 1, p. 38. 


An examination of the varied inter- 
pretations given by the courts to the 
common statutory language that “wit- 
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nesses must sign in the presence of the 
testator.” 


Failure to Mention Afterborn Children 
in Will Made While Wife is Pregnant 
as Showing Intent to Disinherit. By 
Myer S. Tulkoff. Kentucky Law Journal 
—April, 1953, Vol. 41, No. 3, p. 351. 

While generally the courts have held 
that such child takes its intestate share 
yet there are some decisions holding an 
intent to disinherit. The author wisely 
suggests that such matters be settled 
in the will itself and not left to subse- 
quent litigation. 


Post Mortem of Simon Selfmade — A 
“Willful” Drama. By Paul B. Sargent. 
Trusts and Estates—July, 1952, Vol. 91, 
No. 7, p. 484. 


The script of a dramatization of a 
mock court room scene depicting the 
sad results of mistakes, confusions and 
omissions most frequently found in 
home-made wills. The reader will find 
much humor and many grains of wheat 
in this interesting review. 


Disposition of Bank Accounts: The 
Poor Man’s Will. Columbia Law Review 
—Jan., 1953, Vol. 53, No. 1, p. 103. 


Rights of persons named in the ac- 


count — Accounts in trust — Joint 
Accounts — Deposit in _ beneficiary’s 
name — Deposits payable on death of 


donor — Rights of creditors — Rights of 
surviving spouse — Need for uniformity 
in the law — Suggested legislation. 


ARTICLES OF PRIMARILY LOCAL 
INTEREST AND BOOK REVIEWS 


Charitable Trusts for Religious Pur- 
poses in Virginia. Virginia Law Review 
Jan., 1953, Vol. 39, No. 1, p. 121. Ma- 
guire v. Lloyd, 193 Va. 138, 67 S.E. 2d 
884 (1951). 


Inheritance and Testamentary Rights 
With Respect to Adopted Children. By 
Kenneth E. Worthing. Wisconsin Law 
Review—Jan., 1953, Vol. 1953, No. 1, 
p. 38. 


Statutory Allowance for the Surviving 
Spouse — Procedure. By Sam R. Gard- 
ner. Missouri Law Review—Jan., 1953, 
Vol. 18, No. 1, p. 84. 


Right of Inheritance of Twice-Adopted 
Child. Oregon Law Review—Dec., 1952, 
Vol. 32, No. 1, p. 87. In re Zaepfel’s 
Estate, 228 P. 2d 600 (Cal. 1951). 


Grandnephew as Heir of Intestate. 
Oregon Law Review—Dec., 1952, Vol. 32, 
No. 1, p. 89. Bones v. Lollis 234 Pac. (2) 
788 (Ore.). 


Drafting Wills and Trust Agreements. 
By Gilbert T. Stephenson. Texas Law 
Review—April, 1953, Vol. 31, No. 4, 
p. 460. (Also in Minnesota Law Review 
—Dec., 1952, Vol. 37, No. 1, p. 79.) 


Illinois Estate Planning and Drafting 
of Wills and Trusts. By William D. Rolli- 


“Power to Alter Trust. Harvard Law Re- 


son. Notre Dame Lawyer—Fall, 1952, 
Vol. 28, No. 1, p. 156. 


Tax Planning for Estates (Revised), 
By William J. Bowe. Missouri Law Re- 
view—Jan., 1953, Vol. 18, No. 1, p. 90. 


Rule Against Perpetuities — In “Sec. 
ond Look” Doctrine Applied to Uphold 
Gift Where Settlor Failed to Exercise 


view—March, 1953, Vol. 66, No. 5, p. 937, 
Sears v. Coolidge, 108 N.E. 2d 563 (Mass, 
1952). Also noted in Boston University 
Law Review—Jan., 1953, Vol. 33, No. 1, 
p. 119; Trusts and Estates—Jan. 1953, 
p. 13 (by Guy Newhall). Mai 


Constitutionality of Computation of Jrest 
Wisconsin’s Estate Tax. By Alan W.fier s 
Schneider and Toby E. Marcovich. Wis-§ pon 
consin Law Review—May, 1952, Vol. fieced 
1952, No. 3, p. 537. lhstee 


Notes on the Estate Tax Apportion.§” “ 
ment Act of 1951 (Penna.). Dickinson eS 
Law Review 210—1951-1952, Vol. 56,9 ! 
p. 210. ior 


Estat: 

Tax Clauses for Pennsylvania Dece- §,jthi; 

dents. By John E. Williams. Dickinson §jeath. 
Law Review—Jan., 1953, Vol. 57, p. 93, 


deduce 

Spendthrift Trusts in California. By §"*S t 
Frances Watson, Jr. California Law Re- ued 
view—Fall, 1952, Vol. 40, No. 3, p. 441. 


HE 

Survey of Illinois Law for re Trusts pyetex 
and Wills and Administration. 1951-1952, (°°" 
Chicago-Kent Law Review—Dec., 1952, =. 
Vol. 31, No. 1, p. 74-76. 


there 

might 

Restraints on Alienation of Legal In- fs. p 
terests in Michigan Property. By William } 
F. Fratcher. Michigan Law Review—| 
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March, 1952 (Vol. 50, No. 5, p. 675) pile i 
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“Work of Missouri Supreme Court for hentat 
1951.” Missouri Law Review—Nov., 1952, pf dec 
Vol. 17, No. 4. Property — by Willard R. fade 
Eckhardt, p. 398; Taxation — by Robert Jindeli 
S. Eastin, p. 409; Wills, Trusts and Ad- Jodian 
ministration — by George W. Simpkins,ff de 
p. 424. ‘luded 
Mm gre 

[Committee members: Henry H. Bet- pf de 


Restraints on Alienation of Equitable 
Interests in Michigan Property. By Wil- 
liam F. Fratcher. Michigan Law Review 
—Feb., 1953, Vol. 51, No. 4, p. 509. 


New Methods of Creating a “Poor 
Man’s Will” in New York. Columbia Law 
Review—Jan., 1953, Vol. 53, No. 1, P. 132. 
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ESTATE TAX 
Marital deduction allowed where in- 


of ferest passing to wife conditioned upon 
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jer survival until actual distribution. 
Ipon enactment of 1948 Revenue Act, 
ecedent, a lawyer, changed his will. 
Instead of giving his wife a life estate, 
ie left his estate to her outright, with 
wovision that her interest would lapse 
ind pass to other persons if she died 
wior to actual distribution of estate. 
Istate was actually distributed to her 
vithin six months following decedent’s 
jeath. Commissioner disallowed marital 
deduction on ground that wife’s interest 
was terminable. Executor paid tax and 
sued for refund. 

HELD: Refund granted. Property 
vested in decedent’s widow immediately 
upon his death. Since actual distribution 
was made within six months of death, 
there is no occasion to inquire into what 
might have happened. Keller v. Kasper, 
U.S.D.C., S. Dak., July 29, 1953. 
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Undelivered bonus awards held tax- 
ible in decedent-employee’s estate. Under 
Istablished Bonus Plan, substantial sums 
vere awarded to decedent in 1946, 1947 
ind 1948. One-fourth of each award was 
lelivered to employee immediately and 
talance was held by Bonus Custodian to 
be paid to him in three equal annual in- 
stallments. Employee forfeited balance 
n-hands of Custodian if he left employ 
~ Company or was dismissed. If em- 
lloyee died, however, Custodian was re- 
ywired to pay balance over to repre- 
sentatives of decedent’s estate. At time 
of decedent’s death, portions of awards 
made in 1946, 1947 and 1948 remained 
indelivered, and, pursuant to Plan, Cus- 
odian paid these sums over to executrix 
f decedent’s estate. Commissioner in- 
luded these sums in decedent’s estate 
nm ground that they constituted property 
of decedent under Sec. 811(a) of Code 


iker, pr property over which decedent had a 


veth, 


general power of appointment under Sec. 


St. B11(f) of Code. 


avid! HELD: Commissioner sustained. De- 
[oy Keedent had a property interest in awards 
las; Fsufficient to require inclusion in his es- 
d Bitate under Sec. 811(a). It is no less a 


Bos- 


dney 


ATES 


property interest merely because it 
ight have been forfeited. Because of 
hpplicability of Sec. 811(a). it is unne- 
essary to consider Commissioner’s argu- 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


ment as to Sec. 811(f). Est. of King 
v. Comm., 20 T.C. No. 131, Aug. 26, 1953. 


Deduction allowed for conditional be- 
quest to charity. Decedent died in 1944. 
In her will she gave share of her resi- 
due amounting to $62,500 to four rela- 
tives in Germany. She provided further 
that if such persons predeceased her, 
or if her executor could not locate such 
persons, or make distribution to them, 
within one year from time of probate, 
legacies were to lapse and pass to desig- 
nated charities. In 1945 Alien Property 
Custodian issued vesting order with re- 
spect to interests of legatees in Ger- 
many. Upon audit of Federal estate tax 
return, no deduction was allowed for 
amounts passing to charity. Later it was 
learned that all named legatees living 
in Germany had predeceased testatrix. 
Probate court then ordered legacies paid 
over to charity and Attorney General, 
representing Alien Property Custodian, 
filed waiver. Executor filed claim for 
refund of estate tax based on previous 
disallowance of deduction for property 
passing to charity. Commissioner dis- 
allowed refund on grounds that statute 
of limitations had run and that chari- 
table bequest was conditional and not 
definitely ascertainable at time of death. 


HELD: Refund granted. Section 36 of 
Trading With The Enemy Act suspends 
statute of limitations during time when 
property vested in Alien Property Cus- 
todian. Therefore, executor’s claim was 
timely filed. Legacies had vested in 
charities at time of decedent’s death and 
deduction should therefore be allowed. 
Deduction for property passing to char- 
ity is disallowed only where there is un- 
certainty and speculation as to what 
will happen after death. In this case, all 
legatees had predeceased testatrix so 
that all events necessary to vest gift in 
charity had occurred at time of death. 
It is immaterial that such facts were 
not known at time of death. Sullivan v. 
United States, U.S.D.C., Mass., July 20, 
1953. 


Deduction not allowed for notes given 
by decedent without consideration. In 
1944 decedent transferred about $30,000 
to his son as trustee for himself and 
nine brothers and sisters. Transfer was 
made on condition that money be kept 


intact and returned to decedent in ex- 
change for notes to be executed by him. 
About a week later money was returned 
to decedent who executed ten notes for 
$3,000 each made payable to his chil- 
dren. A few days later process was re- 
peated and decedent executed ten more 
notes for $3,000 each. Commissioner dis- 
allowed deduction of notes on ground 
that debt was not contracted bona fide 
for a full and adequate consideration. 


HELD: Deduction disallowed. Gifts to 
trustee of cash were not absolute but 
were conditioned on return of cash for 
notes. Thus, gifts were not completed. 
Result was that notes were given with- 
out consideration. Est. of Connell v. 
Comm., 20 T.C. No. 129, Aug. 25, 1953. 


Gifts to decedent’s son were not made 
in contemplation of death. In 1922 dece- 
dent gave his son a 50 per cent inter- 
est in each of two family corporations. 
At that time son had just entered busi- 
ness. Later, from 1938 to 1946, decedent 
made annual gifts to son and his wife, 
keeping within annual exclusion each 
year, except in 1941 when additional 
stock in family corporations worth about 
$42,000 was given. Decedent’s wife had 
died in 1939 and thereafter decedent 
lived with his son, paying nothing to- 
ward household expenses After wife’s 
death, decedent revised his will making 
his son the sole beneficiary. At all times 
prior to his death, which resulted sud- 
denly from a heart attack, decedent en- 
joyed excellent health. Tax Court held 
that gifts after 1938 were made in con- 
templation of death. 

HELD: Reversed. Decision of Tax 
Court was based on fact that son was 
sole beneficiary under decedent’s will 
and that gifts to son were thus part of 
testamentary scheme. No such pattern 
of distribution existed here. Gifts were 
made by decedent as result of motives 
associated with life. Excellent health of 
decedent and his natural gratitude for 
living with son, free of expenses, nega- 
tive finding that gifts were substitute 
for testamentary disposition. Est. of 
Belyea v. Comm., 3rd Cir., Aug. 7, 1953. 


RULINGS 


Valuation of U. S. Treasury Bonds 
redeemed at par to pay Federal estate 
tax Certain United States Treasury 
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bonds designated by the Treasury De- 
partment may be applied at par in pay- 
ment of Federal estate tax, if such 
bonds were owned by decedent at time 
of his death. Many such obligations are 
now selling considerably below par. As 
a result, the Federal estate tax of dece- 
dents owning such bonds can be satis- 
fied at less than face value. In addition 
to outlining procedure to be followed in 
redeeming such bonds, Treasury has now 
set forth the following rules as to valu- 
ation of such bonds in decedent’s estate. 
To extent United States Treasury bonds 
owned by decedent may be applied at 
par in payment of Federal estate tax, 
such bonds will be valued at par, or at 
mean between highest and lowest quoted 
selling price at time of death (plus 
accrued interest), whichever is highest. 
Bonds in excess of amount which can 
be applied will be valued at such mean 
quoted price, plus accrued interest to 
date of death. Rev. Ruling 156, I.R.B. 
1953-17, p. 13. 


Value fixed by buy-sell agreement not 
binding for Federal estate tax purposes 
where goodwill not considered in arriv- 
ing at price. By-laws of corporation, in 
which decedent and another taxpayer 
each owned 50 per cent interest, gave 
corporation option to purchase stock of 
deceased stockholder. Price was to be 
agreed upon by corporation and legal 
representatives of deceased. and if no 
agreement was reached by them, then 
by board of three appraisers. In either 
event, no allowance was to be made for 
goodwill possessed or claimed to be 
possessed by corporation. Upon these 
facts, Commissioner ruled that price thus 
determined is not binding for Federal 
estate tax purposes. Rev. Ruling 157, 
I.R.B. 1953-17, p. 16. 


Value of survivorship annuity under 
pension plan ruled taxable. Under many 
pension plans employee-participant is 
permitted to take reduced annuity upon 
retirement, thereby providing survivor- 
ship annflity for his wife. Commissioner 
has now ruled that value of surviving 
annuitant’s interest is taxable where em- 


i 


First in a series of special window displays installed by The Hanover Bank, at its Rocke. 
feller Center Office. The bank’s philanthropic service is depicted in the initial display. 
Bright pennies and a simulated gold bar are “in balance” on hand-made scale. Copy, 


superimposed on a large photograph of a college building, says: “Whate: 


* your firm’s 


revenue, be it pennies or bullion, the balancing of your philanthropies through Hanover 
will lead to the optimum in public relations.” The display was designed by Raymond Loewy. 








ployee made election after October 7, 
1949. Taxability is based upon Section 
811(c)(3), relating to transfers made 
after October 7, 1949, which does not 
require a _reversionary interest but 
speaks only in terms of survivorship. 
As an additional ground for taxability, 
however, Commissioner has now invoked, 
Section 811(f), stating that election by 
employee constitutes an exercise of a 
general power of appointment. Rev. 
Ruling 158, I.R.B. 1953-17, p. 18. 


Family Partnership Regulations. New 
Regulations list factors to be considered 
in determining whether particular family 
partnership is entitled to recognition for 
income tax purposes: 


Donee as Partner 


Donee will be recognized as a bona 
fide partner if three conditions are 
present: 


1. Capital must be material income- 
producing factor in partnership. 

2. Reasonable compensation must be 
allowed for services performed by donor, 
and donee-partner’s share of income 


SERVING BENEFICIARIES OR MANAGING PROPERTY 


IN 47 STATES AND 16 FOREIGN COUNTRIES 


FIDELITY TRUST COMPANY 
PITTSBURGH, PA. 


based upon capital contributions cannot 
be proportionately greater than donor’s. 

3. Donee must be real owner of his 
capital interest. In this connection, Reg- 
ulations give numerous examples as to 
what is necessary to vest full dominion 
and control in donee. Among more in- 
portant considerations are: retained con- 
trol of grantor in partnership agreement 
to manage business, to limit withdrawals 
or sales of partnership interests; indi- 
rect controls; participation of donee in 
management; and actual conduct of 
partnership business. 


Trustees as Partners 


Trustees may be recognized as part- 
ners. However, if grantor is trustee him- 
self, or if trustee is amenable to will 
of grantor, case will be closely scrutin- 
ized and it will be necessary for fiduci- 
ary to show that he actively represents 
and protects interests of beneficiaries. 


Donees as Limited Partners 
If limited partnership is organized and 


_conducted according to state law and 


if donee-limited partner possesses rights 
normally possessed by unrelated limited 
partners in business relationships, don- 
ee’s interest will be recognized. 


Purchased Interest 


An interest purchased by member of 
family will be treated as donee interest 
unless transaction is on arm’s-length 
basis. 


Allocation of Family Partnership 
Income 
To extent partnership does not provide 

for proper allocation of income based 

upon considerations discussed above, 

Commissioner will reallocate such I 

come. 

T.D. 6037, adding Reg. 111, Sec. 29- 

191-1, -2. 
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PLAIMS — Presentation in Probate 
Not Prerequisite to Action to Re- 
cover Specific Property 


Washington—Supreme Court 
Olsen v. Roberts, 142 Wash. Dec. 789. 


Plaintiff brought this action against 
be administratrix of the estate of her 
a-husband to recover one-half of the 
jarital community property which had 
pt been brought before the court in the 
fivorce action, or disclosed by the de- 
edent at the time of making the proper- 
y settlement agreement entered into 
acident to the divorce action between 
jaintiff and Decedent. 


The trial court sustained a demurrer 
» the complaint. 


HELD: Reversed. Community proper- 
y not disposed of in a divorce decree be- 
omes the. property of the former spouses 
s tenants in common. The presentation 
f a claim in probate is unnecessary in 
tions to recover specific property. This 
s, in effect, an action to partition specific 
property, and is not a claim for a debt, 
nor is the plaintiff a creditor. The result 
of the action will be to exclude from 


nor’s, 
f his 
Reg- 
as to 
inion 


> IM- Ethe estate inventory the plaintiff’s part 
COn- Bof specified property now held as ten- 
ment fants in common. 
:wals 
indi- 
se in FCONFLICT OF LAws — Law of Forum 
t of f Controls Garnishment of Trust In- 
come Although Trustee was Ap- 
pointed in Other Jurisdiction 
New York—Court of Appeals 
part- Erdheim v. Mabee, 305 N. Y. 307. 
= Testator’s will was probated in the 
ng District of Columbia, where he was domi- 
duci- tiled. A New York bank and a resident 
seule ff Wisconsin were appointed co-trustees 
ae and their first account as trustees 
fas settled in the District of Columbia 
ourt. The trust res was physically at 
j and ge head office of the bank in New York 


and@ity. A New York creditor obtained a 


to garnish the beneficiary’s income in 
New York. 


The corporate trustee was personally 
served in New York; the Wisconsin trus- 
tee was served by registered mail. The 
corporate trustee contended that the 
situs of the trust was in the District of 
Columbia and that the courts there had 
exclusive jurisdiction to allow garnish- 
ment of the trust income — also that 
personal service on both of the trustees 
was required under the New York gar- 
nishment statute. 


HELD: The law of the forum deter- 
mines whether the garnishment order is 
enforceable. The New York court has 
the power to direct garnishment on be- 
half of a New York judgment creditor 
in respect of property of the judgment 
debtor which is located in New York. By 
appointing a New York corporate trustee 
the testator authorized removal of the 
trust res to New York. Personal service 
on the corporate trustee and actual notice 
to the Wisconsin trustee were sufficient 
under the New York statute. 


DISTRIBUTION — Husband Who Has 
Abandoned Wife May Not Inherit 
from Her 


Florida—Supreme Court 
Doherty v. Traxler, 66 So. (2d) 274. 


Gertrude Baxley had accumulated a 
sizeable estate through inheritance from 
her parents and by her own thrift and 
efforts. After a brief courtship by cor- 
respondence she married Ezekiel Doherty 
in 1928. His matrimonial purpose was 
to acquire an interest in her property. 
The problems of property, discussed im- 
mediately after the wedding ceremony, 
were not solved according to the hus- 
band’s liking and he departed leaving no 
forwarding address. It later appeared 
that he had in 1931 married another 
without a divorce to sever his marriage 
of avarice. 





ights§¥dgment in New York against one of 

nited fe beneficiaries of the trust and sought Gertrude was murdered in 1950, leav- 
don- 
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RECENT FIDUCIARY DECISIONS 


ing an estate of fifteen to twenty thou- 
sand dollars. A brother, believing him- 
self the heir, had an administratrix ap- 
pointed. One Williams located Doherty, 
paid him $1,500 for an assignment of his 
interest in and right to the estate. At 
Williams’ instigation, Doherty petitioned 
the Court, asserted he was the husband 
and sole heir of the decedent and sought 
the removal of the administratix and his 
appointment. 


HELD: One who has deserted or aban- 
doned his spouse is estopped to assert a 
right to share in the estate of the de- 
ceased spouse. Here the petitioner comes 
into court with unclean hands, “he has 
openly, brazenly and flagrantly violated 
the laws of God and man and every prin- 
ciple of right, justice, decency, public 
policy and sound morals.” 


JOINT WILLS — Instrument Leaving 
All Property of First to Die to Sur- 
vivor and Disposing of Entire Es- 
tate of Testators After Death of 
Survivor Entitled to Probate 


Tennessee—Court of Appeals 
Beach v. Cobble, 260 S.W. (2d) 212. 


By joint instrument a husband and 
wife purported to make testamentary dis- 
position of their estates. The document 
provided that upon the death of each, his 
debts and expenses were to be paid. It 
then left all of the property of the first 
to die to the survivor for life, and be- 
queathed to their foster daughter “all 
of the personal property of every kind 
or character which we or either of us 
own at the time of the death of the 
last survivor ...” A further provision 
devised to her certain real estate, title 
to which was in the husband alone. The 
Chancellor upheld the document as the 
will of each of the testators, and held 
that it could be probated as such. 


HELD: Affirmed. It is well settled in 
Tennessee that joint wills are valid if 
the document can operate as the separate 
will of each testator. It is only when 
there is an attempt to treat the separate 
property of each testator as a joint fund, 
to be disposed of and vested in the bene- 
ficiaries only when both wills become 
operative, that such instruments are in- 
valid. 


The term “joint wills” simply means 
that there is a plurality of separate wills 
appearing in the same instrument. In the 
present case there is no postponement of 
the administration of the estate of the 
first testator to die, pending the death of 
the survivor. Upon the death of the hus- 
band, the wife took a life estate in all 
of his property, and after her death all 
of the wife’s property and the unused 
portion of the husband’s property will 
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pass to the beneficiary. Title to the real 
property is not suspended until after the 
death of the survivor, but complete pro- 
vision for its immediate vesting is made. 


LivinG TRusts — Will May Revoke 
Tentative Savings Bank Trust 


Pennsylvania—Supreme Court 
Rodgers Estate, 374 Pa. 246. 


Decedent had a tentative trust of a 
$34,000 savings account for the benefit 
of her sister. In the preparation of her 
will she told her attorney she and her 
sister had some stock, owned the proper- 
ty in which they lived, and “my money 
on deposit at the Beneficial Saving Fund 
Society.” The only account at that bank 
was the tentative trust account. The sis- 
ter was infirm and the will was drawn 
with a trust for the sister with power to 
consume. Apart from the savings account, 
decedent’s estate was insignificant. De- 
cedent’s executor brought suit against 
the sister’s guardian to secure the sav- 
ings account and the lower court award- 
ed the fund to the executor. The guar- 
dian appealed. 


HELD: Affirmed. A tentative trust 
may be revoked in several ways, viz., by 
transfer of the form of deposit, by will, 
by depositor’s unequivocal act or dis- 
affirmance and by facts and circum- 
stances resulting in inadequacy of the 
estate assets to satisfy testamentary 
gifts, funeral and administration ex- 
penses, taxes and other charges. The 
revocation of the trust here fell into 
the last two methods of revocation. The 
evidence of decedent’s statements in con- 
nection with the preparation of the will 
were admissible to show her intention to 
revoke the trust and not as an oral ex- 
planation of the will. The conversation 
with her attorney constitutes a clear 
declaration of intent to revoke the trust 
and make more appropriate arrange- 
ments for the care of her infirm sister. 


SPOUSE’S RIGHTS — Widow Entitled 
to Elect Against Living Trust with 
Power to Consume 


Pennsylvania—Supreme Court 
Pengelly Estate, 374 Pa. 358. 


Decedent separated from his wife in 
1908, In 1943, he created a trust of stocks 
and bonds with an individual trustee. 
Decedent reserved the power to approve 
all changes of investments, to receive 
the income, to consume principal. After 
his death, the income went to his house- 
keeper and after her death, one-half of 
the principal went to his relatives and 
one-half to her relatives. He died in 1947 
at which time the value of the principal 
was $25,000. His testamentary estate 
was about $12,000 plus some real estate. 
The trustee of the trust was Executor 
of the will. The will had substantially the 
same provisions as the trust and left 
nothing to the widow. She elected to take 
against it, contending that the assets of 








the trust were subject to her election be. 
cause the trust was illusory and merely 
an agency account. The lower court de- 
nied her claim and she appealed. 


HELD: Reversed. Since the right to 
consume was dependent entirely on de- 
cedent, that power was equivalent to a 
power to revoke and since it appears 
that the trustee actually bought and sold 
securities only at the direction of de- 
cedent, the trust created merely the re- 


lationship of principal and agent. More. j 


over the scheme of distribution of the 
trust and will are alike and the language 
of the trust is consistent with the con- 
clusion that the trust was in fact testa- 
mentary. 


TAXATION — Estate & Inheritance — 
Tax Not Applicable to Refund of 
Income Tax 


Pennsylvania—Supreme Court 
McCandless Estate, 374 Pa. 551. 


Decedent died in December, 1939. His 
executors included in his federal income 
tax return for his life period in 1939, 
dividend income accrued prior to death 
but not received. The estate was ap- 
praised for the State inheritance tax in 
1940 and a deduction for the life period 
income tax was allowed, and the tax was 
paid in accordance with the appraise- 
ment. In 1942 Congress excluded accrued 
income from life period returns and made 
the exclusion retroactive to the year 
1939. The executors thereupon claimed 
and received a refund of $12,231. The 
Commonwealth then claimed inheritance 
tax on this amount at 10%, which the 
lower court rejected. 


HELD: Affirmed. The transfer in- 
heritance tax is imposed on property of 
which the decedent dies seized or pos- 
sessed. The refund was not something 
the decedent was seized of or possessed 
at his death. Moreover, the appraisement 
unappealed from became final, conclu- 
sive and binding upon all the parties. 


WILLs — Construction — Afterborn 
Grandchild Shares in Bequest to 
Surviving Grandchildren After 
Successive Life Estates 


New Jersey—Superior Court, App. Div. 
In re Hosford’s Estate, 98 A. (2d) 332. 


Testator bequeathed residue in three 
trusts, one-third to each of two daugh- 
ters and one-third to grandchildren, 
beneficiaries entitled to income for life. 
Daughters’ trusts provided that upon 
death of daughters, $10,000 each was to 
be paid to named grandchildren, balance 
in further equal trusts for them, with in- 
come for life. All three trusts provided 
that upon death of any grandchild, prin- 
cipal was to be “divided equally between 
all of the surviving children.” One yea! 
after testator’s death, another grand- 
child, James, was born. Daughters are 
deceased. In 1951 first of named gran¢- 
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children died. James appealed from de- 
cision denying him a share of principal 
of deceased grandchild’s trust. Lower 
court decision was based upon 1927 will 
construction suit excluding after born 
child from an interest under the will. 
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HELD: Earlier suit determined that 
grandchildren’s trust did not “open” to 
allow James to share in income. Never- 
theless, in the absence of contrary inten- 
tion, where there is a gift to survivors 





































. re- 
ore- following a life estate, survivorship re- 
the} fers to termination of life estate; only 
lage} members of class who outlive life ten- 
con-| ant share. In class gifts in remainder 
ista-| after a life estate, all who answer the 
description and come into existence be- 
fore distribution become members of 
» —] class. If gift has vested, the class opens 
1d off to let in after born members. Infant’s 
case had not been presented in 1927 
suit and adjudication therein with re- 
spect to rights arising in the future was 
not binding. 
His 
rome WILLS — Construction — Did Lay- 
1939, man’s Language Create a Trust? 
leath California—Supreme Court 
+i Estate of Sargavak, 41 A.C. 323 (Aug. 11, 
ix in 1953). 
eriod ae 
aha Mrs. Sargavak left a holographic in- 
o strument, the admission of which to pro- 
mes bate as a codicil had been previously 
es affirmed by the Supreme Court (Estate 
wale of Sargavak, 35 Cal. (2d) 93, 216 P. 
med (2d) 850). The present case relates to 
: the meaning of the codicil. The testatrix, 
The oo i : 
se writing of herself in the third person, 
ie says: 
**** She leaves everything she has to 
the Boy Sam Mahdesian & her layer, J. G. 
r in- Ohanneson — she gives them power of 
ty of attorney to divide what is left of her be- 
pos- longings to them. She specifically advises 
thing te give nothing what so ever to Mrs. Lil- 
onned lian Shooshan — she is no relation nor 
oeat friend of hers — Mrs. Sargavak has been 
“a more than kind to her, just because she 
me begged us to help her for a little time — 
eS. Mrs. Sargavak would rather help her very 
own nieces & grand nieces & perfect 
— strangers, who are truly in need of help.” 
Dine The decedent’s heirs contended that the 
property went to Ohanneson and Mah- 
desian (who was not her “Boy”) in a 
iv. trust which was uncertain in respect of 
32. 





veneficiaries ; that therefore the trust 
three} ‘iled and the property would go as in- 
augh-§ ‘state. 
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HELD: (1) There was no intent shown 
‘0 impose mandatory duties, therefore 
ho trust. The estate disposed of by the 
will was absolute. 










(2) If there is sufficient uncertainty 
as to the meaning of the codicil, evidence 
of circumstances under which it was 
drawn would be admissible, but not oral 
declarations of the testatrix. Analyzing 
‘he codicil, the Court found there was no 
Meertainty, that what testatrix meant 
'Y giving the two named persons “power 
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of attorney to divide what is left of her 
belongings to them,” was giving them 
power to take charge of the property 
and divide it between themselves. 


(3) Fact that Mahdesian was named 
executor in the earlier will and assum- 
ing that that appointment was still in 
effect, does not affect the result since 
he was made a legatee and any “power 
of attorney” is not addressed to him as 
executor. 


(4) If there was an oral agreement 
between the testatrix and the two named 
legatees that they would hold the proper- 
ty received by them under the codicil for 
the heirs, that agreement could be proved 
by extrinsic evidence and a constructive 
trust would arise in favor of the heirs. 
The forum for establishing such a trust 
would be a court of equity, not the pro- 
bate court. 


WILLs — Probate — Effect of Mar- 
riage and Issue Subsequent to 
Execution 


Texas—Court of Civil Appeals 
Hill v. Joseffy, 259 S.W. (2d) 760. 


Joseffy executed a will in 1943 in ac- 
cordance with the laws of Texas, shortly 
before going overseas as an officer in 
the Air Force. He was single at the time 
and devised all the property to his 
mother and named her as executrix. He 
married in 1946 and two daughters were 
born of the marriage. The testator died 
in 1949 without changing his will. The 
principal question was whether the will 
was operative to vest presently any bene- 
fits in the beneficiary named in the will. 


HELD: The will was properly admit- 
ted to probate, but insofar as the rights 
of the pretermitted children are con- 
cerned, the will is inoperative unless the 
children die without marrying or becom- 
ing twenty-one. Under the Texas statute 
the will was wholly inoperative and with- 
out effect during the life of the after 
born children, subject to the above men- 
tioned contingencies. 


The appointment of the wife as admin- 
istrator was proper. The fact that the 
testator was in the military service at 
the execution of the will did not change 
above mentioned result. 


There was a dissent on the ground 
that there is a decision by the Texas 
Supreme Court reaching a result con- 
trary to that of the majority. 


A A A 


Council Hears Spindell 


Detroit Life Insurance and Trust Coun- 
cil’s first fall meeting, held on September 
29, heard Robert F. Spindell, noted tax 
and estate planning authority of Chicago, 
speak on “Short Term Trusts and Life 
Insurance.” 
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Witnesses to Wills 


(Continued from page 786) 


is a rule of disqualification of an inter- 
ested subscribing witness or a rule void- 
ing the provision made for him, a neces- 
sary or wise rule. Six states seem to do 
without any applicable statutory pro- 
vision, namely, Alabama, Delaware, 
Idaho, Maryland, Pennsylvania and Vir- 
ginia. In these states a beneficiary under 
a will is considered a proper witness and 
a devise or bequest to such a witness is 
not void.22 In these states it is recognized, 
however, that the interest of the witness 
affects his credibility.*% 


The rules are apparently founded on 
the assumption that an interested wit- 
ness is Jess apt to be credible. Presum- 
ably, legista‘ors felt that, particularly 
in the case of wills, the chances of fraud 
were great. There appears to be no con- 
vincing evidence that such frauds are 
more frequent in those states which have 
no applicable statute. 


It seems that the issue should be faced 
squarely as one of the credibility of 
the witness. Why should a person who, 
not knowing that he is a beneficiary 
named in the will, lose his bequest mere- 
ly because he has witnessed the instru- 
ment and an attorney has not cautioned 
him against so doing? A _ re-valuation 
of some of our statutes, particularly 
those which effect mandatory forfeitures, 
would appear to be in order. 





[Committee members: James I. Best, 
Minneapolis; John G. Brackett, Boston; 
Earl V. Cline, Billings, Mont.; Stephen 
K. Elliott, Southington, Conn.; Abraham 
Gertner, Columbus, Ohio; Perris S. Jen- 
sen, Salt Lake City; Gerald Kane, De- 
troit; Harold A. Kertz, Washington; 
William D. Knight, Rockford, Ill.; C. M. 
Lauritzen II, Chicago; Leroy E. Rodman, 
New York; Henry I. Stimson, New York; 
Vernon A. Swanson, Milwaukee; Adrian 
Williamson, Monticello, Ark.] 






“Snider v. Burks, 84 Ala. 53, 4 So. 225; Hudson 
v. Flood, 5 Boyce 450, 94 Atl. 760: Leitch v. Leitch, 
114 Md. 336, 79 Atl. 600; In re Zakatoff’s Estate, 
367 Pa. 542, 81 A. (2d) 430; Epes’ Adm’r. v. Hard- 
away, 135 Va. 80, 115 S.E. 712. 


*3Jn re Pochron’s Estate, 367 Pa. 306, 80 A. (2d) 
794. 






A A A 


“Pure Trust Service” Decision 


Followed 


The Supreme Court of Kansas, in an 
original quo warranto proceeding and 
an opinion filed on June 6, 1953, granted 
judgment against D. W. Schmitt indi- 
vidually and as manager of the National 
Pure Trust Service, ordering him to 
cease his practice involving, inter alia, 
the sale of trust forms. This action fol- 
lows, in principle but not in severity, 
the decision of the Colorado Supreme 
Court,, reported in “May T&B; sR 377... 
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Kansas Trust Division to 


Work with Bar 


The Kansas Bankers Association Trust 
Division has appointed a Committee on 
Relations with the Bar to work with a 
Kansas Bar Association group. Members 
of the Trust Division committee are: 
William H: Vernon, Chairman, American 
National Bank, Hutchinson; B. M. Les- 
ter, First National Bank, Wichita; Mil- 
ton F. Barlow, Johnson County National 
Bank & Trust Company, Prairie Village; 
Forrest W. Boone, First National Bank, 
Coffeyville; Thomas C. Hurst, Commer- 
cial National Bank, Kansas City. 








Henry V. Gott, Wichita attorney, has 
been appointed chairman of the bar com- 
mittee. 


AAA 


Holds Estate Planning Seminar 


Kennedy Sinclaire held its second 
Trust Sales and Estate Planning Sem- 
inar for 1953 for four days beginning 
October 5. The Seminar, designed espe- 
cially for administrative officers, com- 
prised a series of integrated lectures on 
modern estate planning techniques and 
field tested methods for successful trust 
solicitation. 
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